THE 


MONTHLY LAW REPORTER. 


From the London Law Magazine. 
THE LIBRARIES OF THE INNS OF COURT. 


We lately offered our readers some account of the Library 
of the Middle Temple. We now propose to make a few re- 
marks upon the Libraries of the remaining Inns of Court. 
We are told that a hero renowned in fiction,* when assailed 
by more than one adversary, “applied to the weakest first.” 
Acting on the same judicious principle, we shall commence 
our inquiries with the Library of Gray’s Inn. It is no dis- 
credit to a society numer ically so much weaker than the 
three great legal colleges of London, to possess a smaller 
collection of books in a less showy receptacle. It is merely 
what is naturally to be expected, and reflects no blame upon 
the guardians of Gray’s Inn. Nor indeed are we sure that 
the apartments in which their books are lodged, would suf- 
fer by a comparison with those which at present contain 
the much larger array of volumes appertaining to the Mid- 
dle Temple, and which the unfortunate effects of the 
“strike” threaten to retain in their present location for a 
much longer period than we a few months since anticipated. 

The books constituting the library of Gray’s Inn are 
chiefly upon law, or subjects immediately therewith con- 
nected; but there are also some valuable works on divinity, 
including a collection of “The Fathers of the Church,” and 
some manuscript missals, &c. There is no modern printed 
catalogue of this library, but increased attention has of 


late years been paid to its condition. 


* Tom Jones. 
VOL, XXII. —NO. VIII. 
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The Library of Lincoln’s Inn is widely different in bulk, 
corresponding in magnitude with the wealth of the very im- 
portant body to which it belongs. Its foundation is said to 
be of an earlier date than that of any other library now 
existing in London. As far back as 1497, the rudiments of 
the collection were formed by bequest of John Nethersale, 
a member of the society, thus anticipating the work of Mr. 
Ashley, at the Middle Temple, by 144 years. In both in- 
stances, the good intentions of the original founders do not 
seem, until a period approaching our own, to have been reg- 
ularly and systematically followed up by the higher powers 
of each Inn. The much-admired building which contains 
the books of Linceln’s Inn was erected only fourteen years 
ago. 

Amongst the benefactors to the Lincoln’s Inn collection, 
may be found the celebrated names of Dr. Donne and Arch- 
bishop Usher, also of that singular, dogged, witch-visaged, 
indefatigable personage, William Prynne, (so hardly dealt 
with by Samuel Butler and the executioner’s shears,) who 
was a bencher of the society. A copy, believed to be 
unique, of the Introduction to Prynne’s Records, was pur- 
chased by the society of Lincoln’s Inn, at the sale of the 
Stowe library in 1849, for the very considerable sum of 
£335. 

But Sir Matthew Hale —so conspicuous for his gifts of 
hand, head, and heart — was one of the most liberal, as well 
as perhaps the worthiest, of the deceased benefactors to 
this voluminous collection. His manuscripts are not only 
important in bulk but in quality, comprising, amongst other 
interesting matter, many papers in the handwriting of Sel- 
den, and a large folio with the formidable title, “The Black 
Book of the New Law,” by Sir Matthew Hale himself. 

Of living donors to this extensive library, Mr. Purton 
Cooper, one of the members of the Bench of the Inn, un- 
doubtedly holds the most conspicuous place. This gentle- 
man, whose own writings are well known, presented to the 
Society in 1853, nearly two thousand volumes in civil and 
foreign law, many of them of great rarity. 

Very great augmentations by purchase have also been 
made to this splendid collection, bringing up its numerical 
force in volumes to upwards of thirty thousand, or not very 
much short of double that of the library of the Middle 
Temple. But it is probable that the system, formerly so 
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frequently adopted at the latter library, of binding a num- 
ber of small works together, has not obtained equally at 
Lincoln’s Inn. The purchased manuscripts comprise 
(amongst many others) those of Serjeants Hill and May- 
nard. 

It appears that the late William Selwyn (a name honored 
in the profession to which he belonged) was almost as inde- 
fatigable in his attention to the interests of the library of 
which we speak, as his brave and pious descendant still is 
in his perilous, no less than arduous, exertions in the cause 
of Christianity in New Zealand. It might be invidious to 
particularize the efforts to the same end of later members 
of the society who are now flourishing. A catalogue of the 
printed books was printed in 1835, and, in 1837, one by the 
Rev. Joseph Hunter, (so well known for his antiquarian 
lore,) of the manuscripts. The great increase, however, of 
the library during the last twenty years, called for the com- 
pilation of new catalogues; and this arduous task, entrusted 
to Mr. Spilsbury, the librarian of the society, has been most 
ably accomplished. The new catalogue, comprising all the 
printed works (pamphlets excepted) in a very clear con- 
venient form, leaves little or nothing to be desired. 

It is arranged alphabetically, judiciously so as we think ; 
for experience has led us to agree with the Edinburgh Re- 
viewer, quoted by Mr. Spilsbury, that “a good and useful 
classed catalogue of a great library is a proved impossibil- 
ity.” And no less true is his own observation, that “to 
form a catalogue, which shall in no instance disappoint the 
inquirer, is a task apparently beyond the skill of the most 
experienced bibliographer.”” The index of subjects ap- 
pended to the present catalogue, offers perhaps all the 
most important services to readers which classification can 
achieve. Owing to the absence of classes, it is, however, 
not quite so easy, as in the case of the catalogue of the 
Middle Temple, to ascertain the strength and weakness ot 
the library upon particular branches of literature, or to 
compare the relative merits of the collections of the two 
Inns respectively. But the great general superiority of 
number in the case of Lincoln’s Inn, renders it probable that 
the Middle Temple cannot claim a positive preponderance 
of force upon any important subject—that of medicine 
(with reference to works long since published) excepted. 
In some instances, indeed, the inferiority of the latter 
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appears ata glance. In reports of trials, the library of the 
Middle Temple is very weak, while that of Lincoln’s Inn is 
so strong, that it has been held advisable to make trials a 
separate heading in the catalogue, and upwards of forty-six 
closely printed octavo pages follow this leading word. 

Neither library appears to contain many works of mere 
ornament, or to be rich in expensive illustrated volumes, and 
the like. In the unlegal department of romance, we cer- 
tainly think that the Middle Temple would come off a win- 
ner, Mr. Ashley appearing to have had a taste for such 
varieties. Perhaps we must also add, as a subject for ex- 
ultation, its possessions in the way of poetry — more espe- 
cially of English poetry — which, for the most part, are of 
comparatively recent acquirement. We must not, however, 
forget the curious collection of English metrical romances 
at Lincoln’s Inn, once appertaining to the Anthony Foster 
of Scott's “ Kenilworth.” 

But Lincoln’s Inn boasts, and probably with justice, of a 
collection of law books, “the most complete in this coun- 
try.” But we think, with reference to the illustrious dead, 
that the Middle Temple can produce even a stronger list of 
distinguished law men; at least, if those who have been stu- 
dents only be taken into the account. Fortescue, Sir Thomas 
More, Hale, Mansfield, Mackintosh, and Curran, are doubt- 
less names very illustrious in talent or genius; but they will 
not, we think, outweigh those of Sheridan, Hardwicke, 
Blackstone, Clarendon, Somers, and Eldon. George Can- 
ning was scarcely a Walter Raleigh, and the great Daniel 
O'Connell, in the moral and intellectual scale, will searce 
bear a moment’s comparison with his illustrious countryman, 
Edmund Burke. Neither can the great men of the Inner 
Temple, although numerous, and including the names of 
Littleton, Coke, Selden, and Cowper, rival those of the sis- 
ter Inn. 

We come now to consider the Library of the Inner Tem- 
ple, contained in two handsome rooms, to which we are 
especially partial, but in which appearance has of late years 
been sacrificed to utility, in the multiplication of book- 
cases. It owes its foundation, which occurred several years 
later than that of the Middle Temple, to the well-known 
William Petyt, keeper of the records of the Tower, whose 
portrait may be seen in the reading-room, and it contains a 
very considerable number of manuscripts, chiefly proceeding 
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from Mr. Petyt himself, who was also a benefactor (in 
money) to the neighboring library to a large amount. 

Since its first establishment, the greatest additions to the 
Inner Temple Library by the gift of any individual, ema- 
nated, we believe, from the late Baron Maseres, in 1825. 
He gave some manuscripts and many printed books. Sev- 
eral catalogues of this library have been printed: one of 
these classed, (completed in 1833,) is upon a plan ina great 
measure adopted in framing that of the sister society. An 
alphabetical substitute appeared several years later, and still 
more recently a large manuscript account of it in several 
folio volumes, resembling the catalogue of the Cambridge 
University collection, has been placed in the reading-room ; 
and although we hardly think this proceeding necessary, 
unless in libraries of the greatest extent, yet we will not 
eall it an error. Like those of the other Inns of Court, 
this library has been greatly increased of late years, under 
the management, as at Lincoln’s Inn, of a committee of the 
bench, and not under that of an individual master selected 
from the benchers, as at the Middle Temple, which latter 
arrangement Mr. Edwards appears to prefer—perhaps with 
reason. In number of volumes (about 18,000, as we are in- 


- formed by its librarian) the collection of the Inner Temple 


surpasses that of the Middle Temple, which Mr. Edwards 
over-estimates as containing 20,000 volumes, but it falls far 
short of that of its gigantic rival at Lincoln’s Inn. 

As a general rule, the books of the Inner Temple library 
are later in publication, and more showy in appearance, than 
those of its neighbor; nor does it appear to have suffered 
the same losses, and experienced the same neglect, during 
the last century. The writer whom we have just mentioned, 
considers it “ not so well furnished with printed books ;” but 
we question the general accuracy of this statement. With 
regard to special branches of literature, we find accordingly 
that in divinity, in which it is strong, there are a greater num- 
ber of solid standard works, and a lesser of old and curious 
tracts. In like manner, the supply of modern law treatises 
is considerably more copious, including, however, some that 
are probably of little value, at least beyond a brief season. 
In civil, canon, ecclesiastical, and “foreign law,’ it. might 
be difficult properly to adjust the balance between the two 
honorable societies. Each, however, possesses many im- 
portant works upon these subjects, which are wanting in 
the other. 




















454 The Libraries of the Inns of Courts. 


In English history, the Inner Temple has, we think, the 
advantage; but its rooms are perhaps somewhat over- 
loaded with bluebooks, and other bulky documents, proceed- 
ing from the two Houses of Parliament. Many of them, we 
know, notwithstanding the neglect with which, after their 
first appearance, they seem to be almost invariably treated 
by those august assemblies, are really valuable and impor- 
tant; but this is by no means the case with all of them; 
and, in libraries of limited extent, a moderate selection ap- 
pears to be suflicient, since, upon emergencies, the complete 
collections at the British Museum and the Parliamentary 
libraries may be consulted. 

In foreign history, the Inner Temple is superior; and of 
French chronicles and memoirs, in particular, a very large 
assemblage has recently been added to its strength. In 
geographical works, and especially in modern voyages and 
travels, no comparison can be instituted between the riches 
of these twin societies. Upon these branches of human 
knowledge, the greater written wisdom, as far as the Tem- 
ple is concerned, is most decidedly in the East. Again, in 
the class of biography, there is a marked inferiority in the 
collection of the Middle Temple, although it perhaps pos- 
sesses the scarcer and more curious specimens in this way. 
In heraldic works it must also decidedly yield the palm. 

To scientific books, and treatises on art of all descrip- 
tions, the remark made upon the subject of divinity will 
apply. But in curious pseudo-scientific lore in divers 
tongues, and in tales of witches, and uncanny, unchancy be- 
ings of various denominations, the Middle Temple makes the 
greater display, by reason principally, we opine, of its ear- 
lier foundation ; for records of the credulity of modern times 
find no place upon its shelves. 

There is not, as it appears to us, much to choose, as re- 
gards the remaining branches of literature, between the two 
societies’ collections, which, if combined, would undoubtedly 
form a very strong library, the deficiencies of the one being 
often supplied by the wealth of the other. 

We will now pause for a moment, to consider a question 
which we have often heard mooted—viz., of what descrip- 
tion of books should the libraries of our great law socie- 
ties consist; and under what regulations should they be 
consulted ? 

There are some who would render them circulating libra- 
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ries of law books of all denominations and descriptions. 
There are others who would purchase no books but those 
upon law, and sell all upon other branches of like nature 
which may be already upon the shelves. Some, again, would 
form a very strong collection of professional works, and 
admit only a few others, nearly connected therewith. And 
others would consider them magazines of general litera- 
ture, buying every able work that appears, or is obtainable. 

The objection to the last-mentioned view of the subject 
is, that law societies, although rich, have not funds which 
are inexhaustible. Even the nation cannot maintain the 
vast national library, except, in a great measure, by compul- 
sory means. Unless the same privilege be extended to the 
Inns of Court, which is most improbable, they cannot rival 
that collection. Our own opinion is, that the libraries of 
the Inns of Court (for we see no objection to the establish- 
ment of independent law circulating libraries, or libraries 
especially dedicated to students) should include all really 
valuable professional publications — the newest, if they bear 
the stamp of professional approval — and the best standard 
works upon an almost unlimited range of subjects, and in 
the four or five principal languages of Europe. But we 
would not purchase books valuable only for rarity, however 
precious in the eyes of bibliomaniacs. 

Should such libraries include newspapers? We think 
that they should. The admission of such publications has 
been objected to, as tending to promote idleness in places 
devoted to study: but it is not to be forgotten that the ear- 
liest legal intelligence is invariably contained therein; and 
unless these repositories of learning be intended, not for 
regular daily use, but for occasional consultation and refer- 
ence only, we are inclined to believe that, whether preserved 
or not, the benefits of the presence of some few of the lead- 
ing daily papers would outweigh the objections which may 
be raised against it. 

There are many plausible reasons for promoting a general 
circulation of books in these libraries amongst students and 
barristers, no less than amongst masters of the bench; but 
nevertheless we think, upon due consideration of the ques- 
tion, that the plan could not be adopted without producing 
more inconvenience than benefit. We could say a good 
deal more upon this subject, but it is one of considerable 
delicacy. 
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It has been sometimes proposed to admit all members of 
the Inns of Court indiscriminately to each library —to ren- 
der them, in fact, the common resort of the legal profession. 
There is, certainly, much to be said in favor of this arrange- 
ment; but we nevertheless doubt whether it would be found 
to work well. We would have every one of these libraries 

easily accessible to members of other Inns who had sufficient 
reasons for using them, and not rigidly closed agmnet liter- 
ary men in veneral ; but we think that to make such admis- 
sion a matter of course, would be discovered upon ‘trial to 
be an experiment fraught with no ineonsiderable disadvan- 
tages, inconveniences, and annoyances, alike to readers, libra- 
rians, and the legal profession at large. The societies can 
respectively maintain a firm grasp of their own property, 
and yet be liberal in its application. 

The subject of public libraries in general is handled by 
Mr. Edwards at very considerable length, and with much 
ability. The author is retrospective as well as universal in 
his view, carrying it backwards to “The Libraries of the 
Ancients,’ and around to every corner of the globe in 
which such institutions are known to be established; but it 
is not our purpose to follow him over this vast field. We 
shall confine ourselves to the consideration of a few partic- 
ulars respecting the management of the library and reading- 
room of the British Museum, as being the national model 
of English public libraries. 

Of the literary management of this great library we make 
but one complaint. Bygone parsimony may have rendered 
a comprehensive catalogue impossible, and such a catalogue 
therefore we ought not to be too sanguine in expecting; 
but we may observe that the cross references in the new 
catalogue, in which completeness is attempted, are far too 
many and perplexing to the sight, and practically defeat by 
their multiplicity the objects ‘which they were intended to 
effect, and which a greater economy in their use might 
really achieve. 

Of the general management of the reading-room, there 
are however more grounds than one for complaint. In the 
room itself there is a sad deficiency of fresh air in hot or 
rainy weather, and no ingenious system of ventilation, under 
such circumstances, will atone for the want of open windows 
and open grates. Again, the very essential rule of “si- 
lence” is not enforced with sufficient strictness. It is true 
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that we, in common with Mr. Carlyle, are “ thin-skinned stu- 
dents ;”» but numbers of persons with duller ears, and more 
fixed and dogged habits of attention, are nevertheless liable 
to be annoyed by the chatter which is frequently to be heard 
in the reading-room. 

We never knew a public library, and we have read in many, 
the regulations of which did not call forth more or less of 
grumbling; yet we are by no means convinced that those 
wherein the rules were the most stringent and apparently 
irksome, were not in the long run the most convenient; and 
it is assuredly the convenience of a majority of readers, 
rather than that of favored individuals, that should in the 
first place be considered. Take, for instance, the necessity 
of waiting for those books in the British Museum which are 
not kept in the reading-room, itself a library of excellent 
quality, and no contemptible dimensions. This is an annoy- 
ance, undoubtedly ; we have felt it frequently and as keenly 
probably as others; patience (of which we have now an 
inexhaustible share) being with us quite an acquired virtue. 
But although, upon waiting three-quarters of an hour, and 
sometimes more, for a book, owing to pressure of work on 
the attendants, we have occasionally been obliged to depart 
without it, we have never complained of this arrangement. 
“ How much better,’ some say, “ would it be for the public, 
were every admitted reader to have the run of the whole 
library, and help himself!” Without a reference to much 
dishonesty, (a little we know has been detected there occa- 
sionally,) how long could such a collection be well kept 
together under such lax regulations? This, it may be said, 
is an extreme case; but it applies more or less to most of 
the unpleasant restrictions imposed upon readers, in almost 
all public libraries, of whatsoever character or dimensions. 

Mr. Edwards devotes a chapter of his work to the de- 
struction of the Alexandrian and other ancient libraries, 
and doubts, with Sir Thomas Browne, whether the real 
amount of the loss to learning be much affected by the num- 
ber of works that were burnt. No doubt a very consider- 
able quantity of rubbish would be consumed in any such 
general conflagration; but whether or not the burning of 
libraries may be in the main injurious to literature, we feel 
confident that, whilst this said literature continues to be a 
trade, their partial destruction is an event to be hailed with 
ecstasy by writers; by those at all events who make the 








e 
ee 
’ 

4 
TL 
#* 








ee eer ar oe mee oe 





458 The Libraries of the Inns of Courts. 


smallest pretensions to originality. Many and deep have 
been the anathemas pronounced by authors upon their fore- 
runners in literary labor, and they would be undoubtedly 
most materially benefited by periodical burnings. Never- 
theless, until periodical burnings shall have been adopted as 
a system, it is as well to guard against the effects of unin- 
tentional conflagrations. For this reason, we are adverse 
to the opening of public libraries by candle-light, or other 
kind of artificial light gas more particularly, as this has 
been ascertained to be peculiarly injurious to books; and 
we trust that the treasures of our great national library 
will continue to be spared, as heretofore, from any risk of 
this nature. 

Those who consult the elaborate work of Mr. Edwards 
upon libraries, will find that in some respects he is inclined 
to be more ostensibly liberal in his views than we are re- 
garding admission to public libraries; and, even with refer- 
ence to the practice of lending books, (which we know has 
been long adopted with the collection of our university of 
Cambridge, and we presume with the Bodleian also,) he has 
brought forward many certificates from the guardians of 
foreign libraries to show that it caa be often safely allowed. 
But when reading-rooms are frequented, we cannot think that 
the circulating system could be maintained to any great 
extent without detracting from the accommodation of those 
who visit the room. And, above all, we should be sorry, 
even although we might ourselves be gainers thereby, to see 
the literary contents of the British Museum subjected to 
such an experiment. We have no doubt that the admitted 
superiority, as regards readiness of access, in our own 


‘great library to its still more voluminous Parisian rival, is 


owing in a great measure to the stricter, and what some 
may consider the harsher, nature of its protective regula- 
tions. 

We could have greatly extended the limits of this article 
by dwelling more at length on the disquisitions of Mr. 
Edwards, who unites a patient consideration of his subject 
to an enthusiastic regard for it. But we were averse to 
stray very far from our own proposed topic of the actual 
state of the libraries of the Inns of Court, combined with 
a few suggestions as to their supply and regulations. With 
justice does Mr. Edwards observe, that “no task is more 
likely to strip a man of self-conceit than that of having to 
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frame, and to carry out in detail, a plan for the formation of 
a large library.” He is an advocate for comprehensive pur- 
chases, and so, for great national libraries with ample space, 
are we; but in this it is necessary to have regard to the 
means of which we are possessed, and funds and room must 
be taken into account. 

Nor is the purchase of books alone a matter for thought 
and reflection. Their judicious arrangement is also a work 
more difficult than is generally supposed, involving some of 
the qualities requisite in generalship — physical courage 
(the “ dignity of danger” being absent in this description of 
service) of course excepted. 











From the London Law Magazine. 


A LATE TRIAL FOR MURDER IN GERMANY. 


The trial of which we here purpose to give our readers 
some account, and the circumstances unfolded in the narra- 
tion of a frightful murder, committed in Prussian Silesia 
during modern times, possess no ordinary interest. To if 
English lawyers the proceedings in question are of especial \ 
value, as an exemplification of the effect of the system 
adopted in Germany in tracing out the antecedents of the 
accused, and examining into collateral matter, in order to 
obtain an insight into character and probable motives of the 
actors in the drama of crime. 

On another occasion we shall take the opportunity of dis- 
cussing the comparative advantages and disadvantages of 
the principles involved in the two conflicting methods of 
criminal proceedings in England and Germany; that of 
England, which refuses to the judicial tribunal the aid (if 
such it be) which acquaintance with the history of the past 
life, and known disposition of a prisoner at the bar, would 
afford ; and that of Germany, which promotes minutest exam- 
ination of the details of the conduct and character of the 
accused, in order that the judges may more certainly infer 
his guilt or innocence. 

We shali follow in this instance the narrative of the 
learned gentlemen in Germany who have published the 
case —beginning with the preliminary and introductory 
story, which in a romance is common, but in a grave state- 4 
ment of the evidence on a trial for murder, is somewhat | 
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strange to English readers; only premising that it reveals 
an extraordinary brutality, and a grossness in vice, in a rank 
of life generally supposed to be free from such forms of 
crime. 

The murder itself was committed in the year 1848, that 
period of revolution when, throughout the continent, every 
human —we wish we might call them inhuman — passion was 
aroused, and exasperated, and displayed in scenes of car- 
nage and cruelty. That the time was one of political and 
social anarchy may explain the fact, that less notice was 
attracted to the remarkable murder of the Princess Sulkow- 
ski than otherwise it must have obtained. It was passed by 
almost as insignificant among the bloody events’ which 
crowded upon each other in this revolutionary era. This 
lady is represented as having been in disposition mild and 
amiable, remarkable for great talents, and in her youth 
renowned for beauty and charms of person; while her son, 
accused of her murder, seems, whether guilty or not, to have 
been a desperate villain. Other characters, it will be found, 
fill up appropriately the parts of this plot in the domestic 
tragedy, which, as above observed, is laid in the upper 
ranks of society. The assurance of the criminal records, 
and judicial evidence, vouched for by respectable authority, 
show that the story is genuine, and not one concocted, as 
might be almost supposed, by a French romance writer, 
catering for the taste of a vicious public, and only founding 
his story on facts. 

We should mention that the legal investigation from which 
the statement is derived, was carried on at three different 
assizes, each of which lasted many days. From peculiar 
circumstances, however, it happened that the same facts and 
parties were not collectively before the court on these sev- 
eral occasions, which somewhat disturbs the regularity of 
the disclosures. We proceed now to give a sketch of the 
family relations and private character of the more important 
persons connected with the transaction before us. 

The noble family Sulkowski is of Silesian (Polish) ori- 
gin, where it is known under the name of Lestwitz. In the 
middle of the sixteenth century it became divided into two 
distinct branches. The elder, founded by Francis de Paula, 
is that with which we are now concerned, and to which the 
title of Duke of Bielitz was attached in 1754, in conse- 
quence of its having taken to the estate in Austrian Silesia 





Sp ipa 


A Late Trial for Murder in Germany. 461 


of this name. John, Prince Sulkowski, at the beginning of 
the present century, is represented as a bold enterprising 
man, not bound very closely by general laws or particular 
morals. Amongst other lawless acts recorded of him, we 
find that he ran away with his bride—one of the noble 
family of Larisch, which was averse to ally itself with a 
house of the reputation which Prince John now imparted to 
it. Politically, his sympathies and services were attached 
to Napoleon Bonaparte, and his fortunes followed those of 
the war; and thus it was that his duchy was at one time 
confiscated by the Austrian authorities; but at the peace of 
Vienna, and by the intercession of Napoleon, it was restored 
to him. However, after the downfall of his Imperial pat- 
ron, the fortune of the house of Bielitz altered for the 
worse. The prince was imprisoned in Austria, perhaps for 
many years. Wastefulness on the property produced pov- 
erty to the inheritance, and the duchy was laid under 
sequestration, and so remains to this day. 

In addition to the anxieties thus arising from political 
relations, the family now found itself in straitened cireum- 
stances. During the married life of the duke and his wife, 
no offspring had hitherto blessed their union, and it was 
feared that the inheritance would eventually be diverted 
from the Bielitz family. About this time, however, it was 
observed that the princess was frequently on her journeys, 
it might be in connection with political exigencies, or possi- 
bly arise merely from visiting the favorite baths of Germany, 
to invigorate her failing health. However this might be, 
after one long journey she returned unexpectedly in 1814, 
bringing home with her “a young prince, to which she had 
given birth during her absence.’ General rumor, adds the 
chronicler of these events, (who certainly permits of hear- 
say evidence to an extent which the Anglican jurisconsult 
would pronounce dangerous,) and common talk, attributed 
this child to other parentage than that of the duke and his 
wife. 

Whether supposititious or not, the child was received as 
the heir of the house, and was baptized by the name of 
Louis; and in 1816 another son was added to the family, 
about which scandal was also rife, but extended on this 
oceasion only to the paternity of the child. The duke, no 
doubt, when it was born, was in prison; but on his release 
he was not known to have in any way repudiated the child, 
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which was also received into the family circle, and received 
the name of Maximilian. A mystery is thus suggested in 
the outset, but whether as containing in itself a possible 
explanation of the low character of the offspring, (which 
aristocratic pride might wish to refer to low birth,) or to 
point the moral of crime bringing its own punishment, it is 
hard to say. It was thought worth while by the legal au- 
thorities to enter upon the investigation, and we should 
follow them even if the facts were less interesting than 
they are. 

The family, it seems, still kept up a certain state of court, 
and the two sons were educated therein — no very virtuous 
atmosphere. Enmity, too, seems to have sprung up between 
the brothers, which was so bitter that, with a view it would 
appear to secure peace, the intervention of the relations pro- 
cured an arrangement to be entered into, with respect to 
the property, so that the elder son Louis should be the heir 
of the paternal, and the younger, Maximilian, of the mater- 
nal estates. In 1826, the duke, their father, died in the 
state prison of Spielberg, whither he had been again con- 
signed. When Louis succeeded to his estates, he found 
them so deeply mortgaged that he abandoned them, and emi- 
grated to North America, where he still is (or very lately 
was) residing, and thus disappears from the more important 
part of our narrative. Maximilian, who was his mother’s 
fevorite, as he grew older gave strong evidence of a violent 
and vicious temper. His lawless and abandoned pursuits 
raised frequent altercation between mother and son, which 
eventually led to his resolution also to quit home for North 
America. This occurred in the year 1844. 

From the inquiries entered upon by the judicial authori- 
ties, (who turned themselves occasionally into a psychologi- 
cal committee,) they inferred that this son Maximilian was 
not naturally positively vicious and wicked, but that he had 
a strong predisposition to cultivate low and vulgar compan- 
ionship, by which he was led into criminal pursuits. His 
career, from the time he left his home, is represented as 
being very eventful and errant, and in a certain sense ro- 
mantic; but it need not be narrated, except so far as it led 
him to become acquainted in America with a creole woman, 
possessed neither of birth nor wealth, whom he married, 
and by whom he hada son. She exercised on the whole a 
beneficial influence over him, and he became more domestic 
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in his habits. He returned home, after a considerable inter- 
val, with his wife and child —and a certain Richard Meyer 
accompanied them as a friend and companion. This person. 
was, after the murder of the princess, sent back at the 
instance and through the agency of Maximilian, “ probably 
to prevent him being summoned to give evidence of what he 
had seen and knew of the doings at the residence.” The 
princess welcomed kindly her son, his wife and child, on 
their return home; and for two years nothing remarkable 
transpired in the relationship between the different members 
of the household; but, after the expiration of that time, the 
old stain showed itself, and a fresh scandal was exposed to 
view. It appeared that this Prince Maximilian Sulkowski, 
when on his travels, was always accompanied by a page of 
the name of Baron Gustavus — who, in fact, was a girl in 
male costume, and who, thus disguised, was introduced into 
his mother’s house by the prince. When his wife discovered 
what was going on, it produced scenes of grief and indigna- 
tion, and eventually an estrangement between husband and 
wife. The poor wife soon fell a victim to her grief, or-—as 
suggested to the minds of the judges, from the fact of cer- 
tain talk current about poison, and a supposed subsequent 
confession on the part of the prince — was destroyed by 
the hands of her own husband. After her death, however, 
all restraint seems to have been lost over Maximilian — he 
surrendered himself to an utterly dissolute life, plunged into 
debt deeper and deeper, and extorted violently from his 
mother, who was often too weak to refuse, her own money, 
property, and valuables. 


Although Prince Maximilian resided at his mother's castle, 
he had, however, made a sort of establishment for himself, 
consisting of the lowest characters, male and female, who 
resorted to his quarters clandestinely. He had appropri- 
ated an out-building of the castle for his own use —one 
side of which stretched towards the river, (Przmsa,) the 
other to the mansion. It is to be observed that none of 
these low associates were Poles. 

Besides the Richard Meyer, whom we have before men- 
tioned, certain others should be named who were important 
persons in this vile household. One named Passy, a sort of 
master of the household — cunning and sharp in nature — 
was put in great trust by the prince. Another was Flora 
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Tschaskalek, who was in 1847 his reigning favorite. She 
was sister-in-law to one Joseph Franke, the treasurer, who 
plays a very important part in this drama — being suitable 
thereto, in that he seems to have been a great adept in vil- 
lany and roguery, which his personal appearance moreover 
bore out. He, too, stood high in his master’s confidence. 

Having introduced these worthies to the reader’s notice, 
we may relieve him of further bearing the “ Baron Gusta- 
vus’’ in memory. The poor girl — neglected, insulted, and 
flogged by her former protector, Maximilian — in a moment 
of desperation shot herself. 

During all this time the wretched man was harassing his 
mother to obtain money. Twice had the unnatural son 
raised his hand against his mother to overcome her reluc- 
tance to impoverish herself to supply his vices. The inter- 


ference of third parties alone prevented him on this occa-. 


sion from murdering his mother; and on a third occasion he 
had levelled a loaded weapon at her, when Passy interfered 
and saved her life. But now began consultations, as it is 
believed, and plans were laid, for the successful and imme- 
diate destruction of the aged mother. Poison was provided 
from Vienna with this object; but the princess received 
information, and took precautions as to her food. In the 
presence of Passy, (who strove afterwards to deny what he 
had on one oceasion admitted,) the prince lamented his 
mother’s still living. Flora suggested in reply, that he 
should get some one to put her out of the way; and the 
conspiracy to effect this object was now begun to be pro- 
jected, Franke being active therein. On one evening in 
February, 1848, the princess was attacked by two persons, 
but managed by great effort to escape, and, help arriving, 
her life this time was saved. 

At the end of the month, Prince Maximilian travelled to 
Vienna and staid there; so too, Franke had, a few weeks 
before, procured a passport, and arranged to travel to Aus- 
tria. The former actually did depart to Vienna, the latter 
only feigned it. 

On the 3d of March, 1848, about nine o’clock, the prin- 
cess was in her bed-chamber. With her was her lady of the 
chamber, Rosalie Reindel by name, and her adopted daugh- 
ter Julia Welzig. The princess feeling unwell, was retiring 
thus early to bed, though the window-shutters were not yet 
closed, and one Polizer (the factor on the esate) having 
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completed some business with her, had just quitted her pres- 
ence. Rosalie was placing her mistress’s shawls in the ward- 
robe, whilst Julia had retired for the moment out of the 
room. At the princess’s request, Rosalie was about to close 
the shutters when a flash was seen at the window, and the 
poor princess, who was standing in the middle of the room, 
exclaimed, “I am killed!” Rosalie rushed to support her ; 
felt the warm blood trickling, and screamed for help. The 
first who answered her screams was Gerstenberg, the secre- 
tary, and Polizer. They found the princess dying. “ This 
has my son Max done,” she said. When reminded that he 
was not at home, she replied with great distinctness, “ Yes, 
he has threatened me;” and in less than an hour from the 
time of the shot being fired, she was dead. On the post 
mortem examination, it appeared that two bullets had pene- 
trated the right shoulder-blade in an upward direction, and 
passed through tle neck and upper portions of the breast, 
wounding the lung. Both bullets were found near the stove, 
but widely apart from each other. 

Now, it is to be observed, that the window through which 
the shot passed was too high to admit of any one firing into 
the room unless he had raised himself on a stool, or some- 
thing of the like nature. One hole only being made in the 
window, (although two balls were fired,) proved, to those 
experienced in fire-arms, that it was one piece which had 
been fired, and that its mouth was close to the sash.  Al- 
though rumor confidently affirmed that the murderer was, as 
the princess had said, her son, yet it was clearly demon- 
strated that he was at the time present in Vienna, nor 
could he personally have clandestinely crossed the frontier ; 
yet the authorities were “morally certain” that he was the 
originator of the murder. But the revolutionary period 
already referred to had set in, and the extraordinary con- 
dition of affairs interfered with the usual order of proceed- 
ings and investigations. Max Sulkowski mingled in the 
vehement political movement of the day, joining the revo- 
lutionary party at Vienna, and acting with them during the 
eventful period extending from March to October, 1848. 
On the 6th of October, however, during the siege of Vienna, 
he was killed at one of the barricades by a cannon ball 
striking his head—at least, this was believed to have 
been so. A corpse was there found, which a Dr. Mankow- 
ski and Flora Tschaskalek (who had accompanied Max to 
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Vienna) identified as that of Max Sulkowski; but only by 
the clothes, for the countenance had been destroyed by the 
wound. Dr. Mankowski, however, affirmed, that on the 
very day —viz., the 6th of October, he met Max in the 
street, who said,—“TI am, indeed, glad to see you; I must 
now confess that | am the real cause of my mother’s death. 
I have no more peace or desire of life. I am responsible, 
too, for my wife’s death, and that of Augusta (Baron Gus- 
tavus.) Protect my son.” 

Over this piece of evidence, which, if true, was conclu- 
sive, some doubt appears to hang. While, on the one hand, 
the scene of danger and horror on which Max Sulkowski 
was entering, might have extorted from him the above con- 
fession whilst he contemplated his immediate violent death 
in the bloody conflict then raging in the streets; yet, on the 
other, the demeanor of the witness was not altogether sat- 
isfactory, and a suspicion had sprung up that the prince was 
really still living, and that it was part of a conspiracy to 
put his clothes on the body of one whose features could not 
be recognized. Nevertheless, the inquiry would probably 
have dropped; and it would have been assumed, in default 
of fresh evidence, that the chief miscreant was dead, had not 
other circumstances arisen in connection with it which re- 
opened the investigation. 

It had so happened that, two days after the murder, a gun 
was found in the river close by the castle; and in the 
bushes, also hard by, was discovered a common block, 
which would have been adapted for raising any one to the 
level of the window through which the fatal shot was fired. 
On the very same day occurred an incident very curious, 
both in itself and in relation to the criminal jurisprudence 
of the locality to which our story relates. It came to the 
knowledge of the authorities — how will be presently ex- 
plained — that Charles Obst, formerly a saddler, but now a 
“navvy,” was proceeding along a road, accompanied by a 
woman named Dziedzitz, towards a neighboring village; on 
the way they turned into a dram-shop, where the talk natu- 
rally was of nothing but the murder, and the gun which had 
been just found. The woman says she observed her com- 
panion hereupon grow dumb, “perhaps turn pale,” appear 
uncomfortable, and leave the place earlier than they had 
arranged. Very different from his previous demeanor, he 
became peculiarly silent, when suddenly, as they reached 
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the open country, he broke out, “ Precious stupid of those 
people there to think that the princess was killed with two 
discharges! How could the murderer have had time to fire 
twice ? once was enough. Why, it was only that there were 
two bullets in one barrel!’? The woman was naturally as- 
tonished to hear this assertion. It would seem, however, 
as if within the man there was a foree which was involun- 
tarily driving him to betray himself. He proceeded bit- 
terly to regret that the gun should have been found. When 
questioned as to what it was to him whether it was found 
or no, he replied that it mattered much to him, for the gun 
was not his own but borrowed, and “everything might in 
this way be discovered.” No sooner had he uttered these 
words than he must have felt that he had committed him- 
self; he was suddenly silent — then, seizing his companion 
by the arm, he continued, “ Hark’ee, if thou’lt not betray me 
I'll tell thee something —I am the man who murdered the 
princess!’ Frightened at this news, the woman protested 
that it was impossible, and that he was joking — “ True as 
God’s in heaven,” rejoined he; “ it was I who shot her!” 
“ But,” said she, “what could have led you to do it?” 
“Ah!” he answered, “for money and good words a man 
will do much.” He then stated that he had been ordered 
to repair to Konigshiitte, and there had met the Prince 
Maximilian and Franke. When alone with the former, 
who plied him with wine, and was himself very familiar and 
kind to him, the prince proposed to Obst that he should 
undertake to despatch the princess. For this purpose, 
three months’ time was to be given, and a bribe of two 
thousand dollars promised. Obst further mentioned, that 
his wife was now off on her journey to get the money from 
the prince, and that he destined this accession of wealth to 
be the means of setting himself up as a saddler again, and 
in quite a grand way; and he promised his companion that, 
if she would not betray him, he would reward her hand- 
somely; but, if she split on him, he would do for her too, 
Obst, however, according to the same testimony as the 
above, related certain details, viz.: that, after he had fired, 
a dog had bitten him through his breeches, and he showed 
the woman the hole in his dress (one which had been given 
him by the prince) as a corroboration of his statement; 
and also that he had thrown his gun into the water, and, in 
so doing, had himself fallen in over head and ears. 
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Some days later, he mentioned to the same woman that 
his wife had returned, but had only obtained a hundred dol- 
lars, and was to fetch the rest in three weeks. Obst, more- 
over, mentioned who was with the princess, and the relative 
position of the respective persons in the room when he 
fired, and that the gun had been borrowed in Gleiwitz or 
Beuthen. 

Now the good woman Dziedzitz naturally found she could 
not, in spite of the promises and threats held out to her, 
retain the secrets which had been confided to her; and in 
the first place she communicated them to her husband. and 
finally the woman was examined by the police authorities, 
and repeated her tale as we have above rendered it. 

In consequence of the information Obst was taken into 
custody. When searched, there was found in his possession 
a bank-note of twenty-five dollars, (Prussian,) and some 
Austrian money. Of this, Obst and his wife gave unsatis- 
factory and entirely different accounts; nor was it unre- 
marked that, shortly before, these people had been in very 
different circumstances, but were now living much better, and 
were paying oif their debts. 

Obst declared positively that the evidence of Dziedzitz 
was altogether false — mere idle gossip and invention on 
her part; and there was no doubt a prima facie improba- 
bility in parts of the story: as that a nobleman should pick 
up, in such a way as stated, a common fellow and hire him 
as a murderer; moreover, it would appear unlikely that 
Obst should choose to enter into a detailed confession of 
the crime to a casual acquaintance picked up on the road. 
On whichever side the balance of probability might be, 
however, it was rendered of less consequence, because, ac- 
cording to the old criminal law of the country which then 
was in force, such a confession was not evidence under 
which a conviction could be obtained. So these good peo- 
ple, husband and wife, were let out of prison. 

The crime, however, was of too grave a character to 
admit of the authorities relinquishing all further investiga- 
tion, and, furthermore, a new criminal code was now intro- 
duced, under which the administration of justice was not 
hampered by rules, which excluded valuable testimony of 
the above character from having its proper force. Time, 
too, revealed further circumstances connected with the mys- 
tery. ° 
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In the year 1850. therefore, criminal proceedings were 
renewed, and were directed against Michael Passy as an 
accessory before the act, and against Charles Obst and 
Joseph Franke as having been engaged in carrying out the 
murder, and against the wife of Obst also as an accessory. 

On these proceedings evidence was adduced which, in 
each particular, supported the statements made by Obst in 
his supposed confession. Thus, the man in Gleiwitz was 
found who had lent the gun spoken of. He had lent it to 
Franke. The gun had two barrels; but one had burst and 
was plumbed up; and only one explosion had been heard. 
The tear in Obst’s breeches had been remarked at the time. 
Again, his wife had been absent, and could give no satisfac- 
tory explanation of her absence, and he had been heard to 
say he “should now have money.” He had mentioned in 
fact to various parties, that he should ere long have two 
thousand dollars, with which he should set up his new sad- 
dler’s shop. He had been observed about the castle for 
some days before the murder, and certain clothes which he 
wore were identified as the prince’s. No better explana- 
tion than before was offered as to their increase of fortune ; 
besides which, other passing remarks of the man had been 
heard by various witnesses, which were scarcely consistent 
with his innocence. 

With regard to the complicity of Franke and Passy, and 
the wife of Obst, several facts of suspicion were proved 
which in an English court of justice would, where admissi- 
ble at all, have carried no great weight, but which we need 
not here further enumerate; and the court, after due delibe- 
ration, pronounced this verdict—as regarded Passy and 
the wife of Obst, not guilty; against Charles Obst, guilty. 

So soon as the sentence had been pronounced, Obst 
changed his demeanor. His hardened declarations of inno- 
cence were relinquished. A violent attack of fever pros- 
trated him, and he then professed a desire to make a com- 
plete confession before he died. When, however, he was 
brought before the judge with this view, he reiterated his 
innocence; but was willing, he said, to reveal truly all he 
knew of all the circumstances connected with the murder. 
The effect of this confession of Obst was as follows :— 

“He had become,” said he, “ whilst working on the railway, 
more particularly acquainted with Franke. On one occa- 
sion they were out together hunting, when Franke observed 
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that Prince Max Sulkowski would marry Flora Tschaskalik, 
the sister of Franke’s wife; and he further suggested that 
Obst might make his fortune if he would undertake a job 
for the prince.” Some days afterwards Franke met Obst 
and gave him some silver and some clothes, which came from 
the prince; and, making him swear that he would not betray 
him, said —*“If you can make up your mind to do for the 
princess, you can get a thousand dollars and a situation 
under the prince in Slupna.”’ Some fortnight later Franke 
produced a double-barrelled gun, one of the barrels of which 
was bursj, and remarked that it was so bad that it might be 
thrown away, but good enough to shoot the prireess with, 
adding that a good piece might betray the act. The one he 
had was, he also said, borrowed from a gunmaker in Gleiwitz. 
Franke went thereupon to Slupna, and some days later Obst 
heard that the princess was shot. 

On the day after the murder Franke called Obst to him 
and said —*“I have had to do what you ought to have done. 
The princess is with God. Betray me not, and I will give 
you two hundred dollars.” He also gave Obst certain arti- 
cles of dress. Obst admitted, moreover, that he had com- 
municated the above fact to the woman Dziedzitz, and that 
she had by misunderstanding, and mixing his statement with 
common gossip, or perhaps through revenge or some other 
motive, made up the rest of her statement. 

It was expected that Obst would not abide by the above 
confession, but would acknowledge: other matter, supposed 
to be real truth; but the man continued to grow worse and 
worse, and in a few weeks’ time he died. His wife, also, 
who had been relieved from durance, died within a few 
weeks of her husband’s death. 

That Franke was directly or indirectly an agent in this 
horrible event, was now rendered more than probable, and 
it became an object with the authorities to bring him to jus- 
tice; but he had vanished since the year 1848. He was 
traced to Vienna, thence to Presburg and to Pesth. He had 
been active in the Hungarian insurrection, reached the post 
of captain in the revolutionary army, was one of the last 
who adhered to that cause, and was amongst those who took 
refuge in Turkey. He, however, soon stole back from that 
country, assuming another name and character. He entered 
on the profession of gambler, was ere long captured by the 
Austrian police on the ground of treason, and various crim- 
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inal passages in his life were now revealed. He was event- 
ually convicted, and imprisoned several years in Ofen. 
Hence he broke out, and got again free across the Turkish 
frontier. He next escaped to England, where he entered 
the foreign legion. After this he entered into commercial 
business, which brought him to Hamburg. Here he met his 
sister-in-law Flora Tschaskalik, who soon departed for Eng- 
land, where she now is, or was very lately. But Franke, 
after many turns and chances, at last fell into the hands of 
the Prussian police. He was brought to Gleiwitz, and 
criminal proceedings were forthwith commenced against 
him. 

The prosecutors were embarrassed, however, as to how 
they should frame the indictment, whether on the first state- 
ment which the man Obst was supposed to have made to 
the woman on the road, or on his deathbed confession. It 
was still doubtful whether it was Franke who had pulled 
the fatal trigger, or whether he had only been the man who 
had induced Obst to commit the murder. The evidence, 
which was of a dubious and shifting character, offered by 
Passy, rendered the difficulty all the greater. However, the 
prisoner was put on his trial. 

The adventures of Franke since the murder were brought 
before the court, had affected their minds, it is said, very 
unfavorably towards the prisoner; and a curious and un- 
expected piece of information was also presented on the 
trial, which the system of procedure in use in Prussia 
allowed them to take into consideration. It appeared, on 
the sittings of the court in June, 1857, that the brother of 
Max, who had emigrated to America, (the Duke Louis, of 
whom we spoke at the outset,) had been in Europe, and 
actually in Vienna in 1848, about the time the princess was 
murdered, and knew something about the matter. He had 
however returned to America, and accordingly he could 
only be applied to by letter. The result of his answer also 
by letter, judicially attested, was, that whilst in Vienna he 
had received a visit from a man making inquiries after his 
brother Max, who was away. The stranger appeared very 
anxious and nervous, and spoke of the murder. The duke 
replied that the facts must soon be disclosed. The visitor 
said, “I don’t think it,” and then demanded some money, 
which he said he was in great want of, and which he was 
sure Max would repay the duke. The man’s behavior was 
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very suspicious, and the duke declared he should have given 
him into custody on the spot, but, his attendant being out, 
he had no one to call upon. He fixed therefore with the 
man to call the next morning, but he did not come again. 
The duke traced a likeness between this suspicious visitor 
and a photograph of Franke, which was sent to him for the 
purpose of proving identification. This piece of evidence, 
though of a very singular character, was not conclusive. 

In the mean time the court received a letter, purporting 
to be from one Koschielski, in England, and which repre- 
sented that the writer had been living with Prince Max in 
1847 and 1848, and bore a most curious resemblance to 
Franke, so that they were often mistaken for each other; 
further, that it was he, Koschielski, who had procured the 
weapon from Gleiwitz, and the writer endeavored to pro- 
tect Franke at the expense of Obst. But there was every 
ground to believe that the letter was a fraudulent attempt 
to mislead the court, designed by the prisoner and his sis- 
ter-in-law, who had opportunity (as it turned out) of cor- 
respondence, and nothing further came of the communica- 
tion. 

These trials had now lasted “on and off” nine years. So 
far as the court was concerned with Franke, it now termi- 
nated by a general verdict of guilty, and he was sentenced 
to death; nevertheless, this sentence was till very lately 
not carried out —a twelvemonth ago, at least, he was still 
in prison awaiting the king’s warrant. Why the wretched 
man is thus reserved is not known, although the not very 
probable suggestion has been offered to account for it, that 
Flora Tschaskalek has signified her intention of returning 
home, and the authorities expect to procure valuable aid to 
justice from that source. The reader will hence perceive, 
that although, in Germany, the field whence evidence is 
gathered is very extensive and varied, the channel through 
which justice flows seems not a little liable to be choked. 
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United States District Court. 
In Admiralty. 


SrepHEN HopGKIN AND FouR oTHERS v. ScHooner HIGu- 
LANDER. 

A seaman’s lien for wages is not defeated by a previous attachment of the 
vessel at common law in a State court abandoned before the filing of 
the libel. 

Where the defence to the enforcement of a seaman’s lien for wages, is an 
alleged renunciation thereof at the time of shipping, the court will re- 
quire strict proof that the agreement was fully understood by the sea- 
man, and that an adequate compensation was agreed upon for the waiver. 
Libel for seamen’s wages, claimed to have been earned 

on a wrecking voyage to the British Provinces in the sum- 

mer of 1859. The shipping articles showed the wages to 
have been put down in decimals at 25 and 18 cents per 
month. It was not denied, however, that the real contract 
was for 18 and 25 dollars per month, and the libellants 
insisted that they saw only the figures 18 and 26 in the 
articles when they signed, and supposed that they meant 
dollars and not cents. The defence offered was, that the 
vessel had been chartered for the voyage to one Charles 

Sanborn, under a contract to victual and man her at his own 

expense; that the libellants had been distinctly informed, 

when they shipped, that they were to look to the charterer 
only for their pay; that the wages in the articles were nom- 
inal, and that this arrangement was assented to by the crew. 

Before the filing of this libel, the libellants had attached 

the vessel in an action at common law, which they after- 

wards abandoned. 

SpraGuE, J.— The objection of the claimants that an at- 
tachment of the vessel at common law, made and abandoned 
before the filing of a libel in this court, defeats the lien of 
seamen for wages, cannot be sustained. In the case of a 
common law lien which depends for its validity on posses- 
sion of the thing, this possession is lost when the officer 
takes the article into his own keeping; but a maritime lien 
does not depend on possession. I hold, as I have held be- 
fore in the case of the “ Paul Boggs,’ decided some years 
since, that the lien is not impaired by a previous attachment 
in a State court. It has been also objected by the claim- 
ants that the services for which two of these libellants were 
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employed, viz: diving and wrecking, are not of a maritime 
character. I cannot adopt this view. Though principally 
hired for their skill in the duties of a wrecker, they were 
also required to aid in the general management of the ves- 
sel, and I am of opinion that they, like the rest of the crew, 
are entitled to enforce their claims for wages by a libel 
against the schooner in this court. 

Under the general maritime law, there is no controversy 
that seamen are entitled to adequate compensation for their 
services, and prima fucie have a right to look to the vessel 
for their wages. The entries of 25 cts., 18 ets., &c., in these 
articles are admitted in the answer to be nominal, and the 
defence to these men’s claims is that they understood at the 
time they signed they were renouncing their lien, and were 
to trust to the personal credit of the charterer Sanborn, and 
to that alone. The question here is, whether the libellants 
are precluded from enforcing their lien on the vessel by a 
previous binding agreement to give up such lien. 

Agreements varying the rights of seamen under the gen- 
eral maritime law are always scrutinized with great care by 
courts of admiralty. Seamen, as a class, are ignorant, cred- 
ulous, and reckless, and rely in great measure on their con- ; 
tracts with their employers on the general known rights of 
sailors as expressed in the shipping articles, which are inva- 
riably a printed document known by seamen to contain 
certain well-understood stipulations, and any variation in 
which is looked on with jealousy by the courts. Written 
clauses in these articles, varying the common, well-settled 
rights of seamen, are in the majority of cases held wholly 
inoperative. Even releases under seal, deeds, and other 
formal documents, which would in general be held conclu- 
sive, have been rejected by the courts as ineffectual against 
the claims of mariners. 

Whenever an unusual clause is introduced into the ship- 
ping articles impairing the rights of seamen, or imposing 
any additional duties or obligations on them, two conditions 
will be required before the defence will prevail. 

Ist. That the seaman had the agreement so explained to 
him that he fully understood its character and meaning, and 

2d. That a just and reasonable compensation was given 
him for the renunciation of the right or for the new obliga- 
tion assumed. 

The agreement set up in defence in this case was not in- 
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serted in the articles, but rests only in parol. Certainly 
the requirements will be not less rigorous in the case of a 
parol agreement than when a written alteration of the article 
is made. 

Was there then a sufficient explanation made to these 
libellants of the extent of the waiver which they are alleged 
to have made, and 

Was there an adequate consideration paid or promised 
them for this waiver ? 

It is true that the charterer Sanborn is not Jega/ly inter- 
ested in the result of this suit. In law, his interests are 
equally balanced; but he can scarcely be considered an un- 
biased witness. Regarding him as such, however, he has 
not stated that the waiver of their lien was a matter much 
or at all talked about with the crew before they shipped, or 
that he took pains to explain to them the extent of their 
renunciation. He states only in effect that he told each 
seaman before he shipped that he was to sign for 25 cents 
“to clear the vessel.” Nor does it appear that he offered 
to pay them an adequate consideration for the waiver. He 
says only that he gave the crew two dollars more than the 
ordinary wages of the port at the time, $16 for a foremast 
hand. I cannot regard this testimony as sufficient in clear- 
ness and weight to warrant me in giving validity to an 
agreement like the present. It does not appear in the tes- 
timony for the defence that $18 was more than the ordi- 
nary wages of the port at the time. Except Sanborn him- 
self, no witness was produced to testify that these wages 
were beyond the usual rates for maritime services, such as 
these libellants performed. Nor is it unreasonable to sup- 
pose, I think, even admitting that these wages were two 
dollars higher than the ordinary wages at the time, that the 
peculiar character of the voyage, the dangerous nature of 
the coast near which the vessel was to be employed, and 
the uncertainty in the duration of the expedition, were ample 
reasons for a small advance on the rates at which a crew 
for an ordinary voyage could have been obtained. 

On the question whether the seamen understood the na- 
ture of the alleged agreement, the testimony is conflicting. 
Butters, the shipping-master, a witness produced by the 
claimants, swears that the libellants were distinctly informed, 
at the time they shipped, of the nature of the agreement 
they are alleged to have made, and bases his testimony 
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chiefly on a paper signed by two of them, and which has 
been produced and read. But this paper proves to be 
merely an agreement not to hold liable for their wages 
what might be recovered from the wreck. In it they have 
waived any lien on the salvage, so called, but not on the 
vessel; and I think it clear that the witness has confounded 
in his recollection the one with the other. The written 
paper to which he refers, and the contents of which he had 
forgotten, contains no stipulation to renounce any lien on 
the vessel. 

Moreover, if as is insisted, these libellants waived their lien 
on the vessel, why was there no written agreement to this 
effect explained to and signed by the crew, when, in the case 
of two of them at least, their waiver of a lien on the salvage 
was so carefully reduced to writing ? 

It has been testified that the crew were told in the cabin, 
they were signing “to clear the vessel.” What did they 
understand by this? As they were aware that they had 
waived their lien on the salvage, I think it reasonable to 
infer that they applied the expression of clearing the vessel 
to this waiver, and that they probably understood nothing 
more by it than that they signed “to get a clearance for 
the vessel,” with which expression they were no doubt 
familiar. 

With regard to the remainder of the evidence, we have 
Ross, a witness for the libellants, who expressly contradicts 
Sanborn in his testimony as to a conversation on the sub- 


ject of the agreement with the crew. Sanborn is also con- 


tradicted in several essential points by all the libellants. 
Thus contradicted, and standing in a situation to be biased, 
and no evidence being before me that the alleged agree- 
ment was sufficiently explained to the crew, I cannot hold 
that these libellants consented understandingly when they 
shipped, to waive their ordinary lien on the vessel for their 
wages. 

Judgment for libellants for the full amount of their claims 
and costs. 

H. Pelham Curtis, for libellants. 

J. C. Dodge, for claimants. 
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CONSTITUTIONALITY OF THE MILITIA LAW. 


OPINION OF THE SupREME JupicrAL Court vuron INLERROGATO- 
RIES PROPOUNDED BY THE ORDER OF GOVERNOR AND COUNCIL. 


An Act permitting the enrolment of colored citizens in the Miiitia unconsti- 
tutional as introducing a class not enumerated in the Act of Congress, of 
May, 1792. 

INTERROGATORIES. 

1. Whether the legislature of this Commonwealth can constitution- 
ally provide for the enrolment in the militia, of any persons, other 
than those enumerated in the Act of Congress, approved May &, 1792, 
entitled, ‘‘ An Act more effectually to provide for the national defence, 
by establishing an uniform militia throughout the United States 7” 

2. Whether the aforesaid Act of Congress, as to all matters therein 
provided for, and except as amended by subsequent Acts, has such 
force in this Commonwealth, independently of, or notwithstanding any 
State legislation, that all officers under the State government, civil and 
military, are bound by its provisions ? 


OPprnion. 


The undersigned, justices of the Supreme Judicial Court, 
having considered the above stated interrogatories, pro- 
pounded to them by the governor and council, do hereby, in 
answer thereto, respectfully submit the following opinion :— 

We are first, as preliminary to any direct answer to the 
inquiries, to consider what the militia was, as understood in 
the constitution and laws, both of this Commonwealth and 
of the United States. It was an institution, not only theo- 
retically known but practically adopted and carried into 
effect in all the colonies and provinces before the Revolu- 
tion, and even before the formation of a congress for any 
purpose. The utility and capabilities of this institution for 
military purposes had been put to a severe test by the events 
of the Revolution, and were well understood before either 
of these constitutions was adopted. 

Prior to the Revolution, the establishment and control of 
this institution was within the jurisdiction of the respective 
colonial and provincial governments, because these were the 
only local governments, acting directly upon the rights and 
interests of the inhabitants within their respective territo- 
rial limits. It was constituted by designating, setting apart 
and putting in military array, under suitable military officers, 
all the able bodied male inhabitants of the province, with cer- 
tain specified exceptions, and was held in readiness upon 
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certain exigencies, and in the manner provided by law, to 
act under military orders as a military armed force. It 
was the constituting of a citizen soldiery, in contradistine- 
tion to a regular or standing army. Such having been the 
jurisdiction of the several provincial governments, it natur- 
ally devolved upon the respective State governments, after 
the declaration of independence, and during the earlier 
years of the revolutionary war. During that period, all 
were acting under the articles of confederation, which was 
rather a league between the States for mutual defence, 
than a government acting directly upon the people of those 
States. 

The Constitution of Massachusetts was adopted and 
went into operation in 1780. It recognized the wilitia as 
an essential department of the constitution of its govern- 
ment, and provided for the enrolment of the men, the ap- 
pointment of the officers, their duties and powers, with all 
the details to give efficiency to this cherished arm of de- 
fence, and declaring its proper subordination to the civil 
power. It also, in the declaration of rights, distinetly de- 
clared the right of the people to bear arms. But this con- 
stitution, recognizing the existence of the articles of con- 
federation between the States, and the powers thereby vest- 
ed in the Congress of the United States, and possibly an- 
ticipating important changes therein, reserved from the 
State governments all powers then vested, or which might 
afterwards be constitutionally vested in Congress. 

Several years afterwards, in 1789, the constitution of the 
United States having been adopted by the required number 
of States, including Massachusetts, went into operation, and 
became the law of the land. This system was founded upon 
an cutirely different principle from that of the confedera- 
tion. Instead of a league among sovereign States, it was 
a government formed by the people, and to the extent of the 
enumerated subjects, the jurisdiction of which was confided 
to and vested in the general government, acting directly 
upon the people. “ We the people,” are the authors and 
constituents; and “in order to form a more perfect union,” 
was the declared purpose of the constitution of a general 
government. 

It was a bold, wise, and successful attempt to place the 
people under two distinct governments, each sovereign and 
independent, within its own sphere of action, and dividing 
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the jurisdiction between them, not by territorial limits, and 
not by the relation of superior and subordinate, but classi- 
fying the subjects of government and designating those over 
which each has entire and independent jurisdiction. This 
object the constitution of the United States proposed to 
accomplish by a specific enumeration of those subjects of 
general concern, in which all have a general interest, and to 
the defence and protection of which the undivided force of 
all the States could be brought promptly and directly to 
bear. . 

Some of these were our relations with foreign powers — 
war and peace — treaties, foreign commerce and commerce 
amongst the several States, with others specifically enumer- 
ated; leaving to the several States their full jurisdiction 
over rights of person and property, and, in fact, over all 
other subjects of legislation, not thus vested in the general 
government. All powers of government, therefore, legisla- 
tive, executive and judicial, necessary to the full and entire 
administration of government over these enumerated sub- 
jects, and all powers necessarily incident thereto, are vested 
in the general government; and all other powers, expressly 
as well as by implication, are reserved to the States. 

This brief and comprehensive view of the nature and 
character of the government of the United States, we think 
is not inappropriate to this discussion, because it follows as 
a necessary consequence that, so far as the government of 
the United States has jurisdiction over any subject, and acts 
thereon within the scope of its authority, it must necessari- 
ly be paramount, and must render nugatory all legislation 
by any State, which is repugnant to and inconsistent with 
it. There may, perhaps, in some few cases, be a concur- 
rent jurisdiction, as in case of direct taxation of the same 
person and property; but until it shall practically extend 
to a case where there may be an actual interference, by 
seizing the same property at the same time, the exercise of 
the powers by the one is not, in its necessary effect, exclu- 
sive of the exercise of a like power by the other; but in 
such case, they are not repugnant. That one must be so 
paramount, to prevent constant collision, is obvious; and, 
accordingly, the constitution expressly provides that the 
constitution and all laws and treaties, made in pursuance of 
its authority, shall be the supreme law of the land. 

Assuming that such was the manifest object of the people 





480 Supreme Judicial Court of Massachusetts. 


of the United States, and of the several States, respective- 
ly, in establishing the two distinct governments in each State, 
we proceed to the more direct consideration of the ques- 
tions propounded. 

The establishment of a militia was manifestly intended 
to be effected by arranging the able bodied men in each and 
all the States in military array, arming and placing them 
under suitable officers, but without forming them into a reg- 
ular standing army, to be ready as the exigency should re- 
quire, to defend and protect the rights of all, whether 
placed under the administration of the local or general gov- 
ernment, to be called out by either in the manner and for 
the purposes determined by the constitution and laws of 
either. It was one and the same militia, for both purposes, 
under one uniform organization and discipline, and to be 
commanded by the same officers. Were it otherwise, were 
the general and the State governments to have their own 
militia, the results would have been, that there would be, 
within the bosom of each State, a large embodied military 
force, not by its organization amenable to the laws or sub- 
ject to the orders of the State government; and also a sim- 
ilar force, on which the general government would have no 
right to call for aid, to repel invasion, suppress insurrec- 
tion, or execute the laws; a state of things, not only ren- 
dering each, to a great extent, inefficient and powerless, 
but also entirely destructive of that harmony and union, 
which were intended to characterize the combined action of 
both governments. We find, therefore, that the functions 
of both are called into activity, in constituting this military 
force and carrying it into practical operation. 

The constitution of the United States having charged the 
general government with the administration of the foreign 
relations of the whole Union, and the military defence of 
the whole, provides, (article 1, section 8,) “ That Congress 
shall have power to provide for calling forth the militia to 
execute the laws of the Union, suppress insurrections, and 
repel invasions; to provide for organizing. arming and dis- 
ciplining the militia, and for governing such part of them 
as may be employed in the service of the United States, 
reserving to the States, respectively, the appointment of the 
officers, and the authority of training the militia, according 
to the discipline prescribed by Congress.” 

“ Organizing ’’ obviously includes the power of determin- 
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ing who shall compose the body known as the militia. The 
general principle is, that a militia shall consist of the able 
bodied male citizens. But this description is too vague and 
indefinite to be laid down as a practical rule; it requires a 
provision of positive law to ascertain the exact age, which 
shall be deemed neither too young nor too old to come 
within the description. One body of legislators might 
think the suitable ages would be from 18 to 45, others from 
16 to 30 or 40, others from 20 to 50. Here the power is 
given to the general government to fix the age precisely, 
and thereby to put an end to doubt and uncertainty; and 
the power to determine who shall compose the militia, when 
executed, equally determines who shall not be embraced in 
it, because all not selected are necessarily excluded. 

The question upon the construction of this provision of 
the constitution is, whether this power to determine who 
shall compose the militia is exclusive. And we are of 
opinion that it is. A power when vested in the general 
government is not only exclusive when it is so declared in 
terms, or when the State is prohibited from the exercise of 
the like power, but also when the exercise of the same 
power by the State is superseded and necessarily impracti- 
cable and impossible after its exercise by the general gov- 
ernment. For instance, when the general government have 
exercised their power to establish a uniform system of 
bankruptcy, that is, laws for sequestering and administer- 
ing the estate of a living insolvent debtor; when one set 
of commissioners and assignees of such estate have taken 
possession of property, with power to sell and dispose of 
it, and distribute the proceeds, another set of officers, under 
another law, cannot take and dispose of the same property. 
The one power is necessarily repugnant to the other; if 
one is paramount, the other is void. We think the present 
case is similar. The general government having authority 
to determine who shall and who may not compose the militia, 
and having so determined, the State government has no 
legal authority to prescribe a different enrolment. 

This power was early carried into execution by the Act of 
Congress of May, 1792, being an “ Act more effectually to 
provide for the national defence, by establishing an uniform 
militia throughout the United States.” This Act specially 
directs who shall be, and by necessary implication, who may 
not be enrolled in the militia. This is strengthened by a 
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provision, that each State may by law exempt persons em- 
braced in the class for enrolment, according as the peculiar 
form and particular organization of its separate government 
may require; but there is no such provision for adding to 
the class to be enrolled. 

We are therefore of opinion that the legislature of this 
Commonwealth cannot constitutionally provide for the en- 
rolment in the militia of any persons, other than those enu- 
merated in the Act of Congress of May, 1792, hereinbefore 
cited. 

We do not intend, by the foregoing opinion, to exclude 
the existence of a power in the State to provide by law for 
arming and equipping other bodies of men, for special ser- 
vice of keeping guard, and making defence, under special 
exigencies, or otherwise, in any case not coming within the 
prohibition of that clause in the constitution, article 1, sec- 
tion 10, which withholds from the State the power “ to keep 
troops;” but such bodies, however armed or organized, 
could not be deemed any part of “ The Militia,’ as contem- 
plated and understood in the constitution and laws of Mas- 
sachusetts and of the United States. and, as we understand, 
in the question propounded for our consideration. 

Nor is this question, in our opinion, affected by the arti- 
cle 2 of the amendments of the constitution, of the follow- 
ing tenor: “A well-regulated militia being necessary to the 
security of a free State, the right of the people to keep and 
bear arms shall not be infringed.” 

This, like similar provisions in our own declaration of 
rights, declares a great general right, leaving it for other 
more specific constitutional provision or to legislation to 
provide for the preservation and practical security of such 
right, and for influencing and governing the judgment and 
conscience of all legislators and magistrates, who are thus 
required to recognize and respect such rights. 

In answer to the second question proposed we are of 
opinion that the Act of Congress above cited, as to all mat- 
ters therein provided for, except so far as it may have been 
changed by subsequent Acts, has such force in this Com- 
monwealth, independently of and notwithstanding any State 
legislation, that all officers under the State government, 
civil and military, are bound by its provisions. 

LEMUEL SHaw. 
THERON METCALF. 
GeorRGE T. BiGeELow. 
PLINY MERRICK. 
EBENEZER R. Hoar. 
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Worcester. 


COMMONWEALTH v. LANGLEY. 
Indictment — Nuisance. 


Indictment for keeping nuisance under St. 1855, c. 405. 
“On the first day of April in the year, &c., and on divers 
other days and times between that day and the day of find- 
ing this indictment, at, &c., did keep and maintain a certain 
tenement, to wit: all that portion of a certain building, &c., 
used as a house of ill-fame, &c., and used for the illegal sale 
and keeping of intoxicating liquor, said tenement so used 
as aforesaid, being then and there a common nuisance, to 
the great injury,” &c.; Held good, and sufficiently certain 
in time, and that the government were not restricted to ev- 
idence of the alleged illegal use on the first day named. 

S. H. Phillips, (Attorney-General) for the Common- 
wealth. 

G. F. Verry, for the defendant. 


COMMONWEALTH v. Burns. 
Justice of the Peace —Common seller. 


Held, that by St. 1858, c. 45, § 2, the several justices of 
the peace, authorized to hear and determine eriminal cases, 
have jurisdiction of the offence of being a common seller 
of spirituous and intoxicating liquors, under St. 1855, e. 
215, § 17, when the complaint charges only the single of- 
fence, without any allegation of a former conviction. 

S. H. Phillips, (Attorney-General) for the Commonwealth. 

Swan, for the defendant. 


COMMONWEALTH v. SMYTH. 
Eminent domain — Taking land of minor. 


Indictment for erecting and maintaining a nuisance, to 
wit, a fence within the limits of a public street, in a city. 
It was admitted that regular notices were given, and regu- 
lar proceedings had in the laying out of the street. De- 
fence, that the defendant did the acts charged as the agent 
of one, over whose land the street was laid out, and who, 
at the time of the proceedings had, was a married woman 
and under age, and that the city had failed to comply with 
the terms of an agreement entered into by such minor, be- 
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fore the laying out, with one of the petitioners for the 
street, presuming to act for the city, whereby the city was 
to grade the said minor’s lot, and set her fence back. Held, 
that the fact that the owner of the land was a female, under 
age, did not prevent the public authorities from appropriat- 
ing the land to the public use; nor would any alleged fail- 
ure in the performance by them of any alleged contract with 
her, annul the taking or authorize her to resume possession 
of the land. 

S. H. Phillips, (Attorney-General) for Commonwealth ; 

Defendant, pro se. 


COMMONWEALTH v. BYRON. 
Perjury — Material testimony. 


Indictment for perjury. Held, bad; because it contained 
no express averment that the testimony, respecting which 
the perjury was assigned, was material, it not appearing 
clearly to have been so from any of the statements con- 
tained therein. Judgment arrested. 

S. H. Phillips, (Attorney-General) for Commonwealth. 

Swan, for defendant. 


COMMONWEALTH v. TAYLOR. 
Indictment — Nuisance — Gaming — Evidence. 


Indictment for keeping a tenement as a nuisance, «ce. 

Held, that it was not necessary to prove that the illegal 
use alleged was the principal purpose for which the place 
was resorted to; that it is gaming to play any game of haz- 
ard for money or other article of value; that playing at 
cards or hustling cents to determine which of two persons 
shall pay for the beer or other liquor they are to drink, is 
illegal gaming. 

Held, further, that there was some evidence of the illegal 
sale or keeping of liquor, where it was proved that persons 
had been seen going in and out of the place in a state of 
intoxication, although a physician called by defendant, tes- 
tified that he had examined a kind of beer made by defend- 
ant, had prescribed it for his patients, and in his opinion, 
it was not intoxicating, some of the government witnesses 
having testified that the beer which they drank was made 
by defendant. 

The alleged nuisance was Aeld well described as “ a cer- 








PIES PY, “ 


i 


ad TM, 








Supreme Judicial Court of Massachusetts. 485 





tain building, to wit: a tenement in a block of buildings 
called,” &c., “and consisting of the basement under the cast 
end of said block, and the rooms over said basement.” 

S. H. Phillips, (Attorney-General) for Commonwealth. 
G. F. Verry, for defendant. 








COMMONWEALTH v. SHATTUCK. 


Indictment — Variance. 





Held, that on an indictment for keeping a building 
described therein, used for the illegal sale of intoxicating 
liquor, and thereby a nuisance, it is no variance to prove 
that defendant kept the whole building, and that a part only 
of the rooms in it were used for the alleged illegal purpose. 
S. H. Phillips, Attorney General for Commonwealth. 

G. F. Verry, for defendant. 
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COMMONWEALTH v. HILL. 





Indictment — Variance — Description. 

Indictment for maintaining “a certain building, to wit, a 
certain tenement in Clark’s block, so called, situate on the 
corner of Main and Mechanic streets in said city of Wor- 
cester, said tenement being in the fourth story of said block, 
and in that part of said block fronting on said Main street.” 
Held, that the description of the tenement was sufficient, 
and that there was no variance, although it appeared in evi- 
dence that defendant occupied but one room on said fourth 
story, and though there were several other rooms on the 
said story fronting on Main street. 

S. H. Phillips, Attorney General for Commonwealth. 

G. F. Verry, for defendant. 
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Hampshire Cases. 


COMMONWEALTH v. BESTIN. 








Indictment — Common seller — Allegation of time. 





Indictment — Common seller of intoxicating liquors. 
“On the first day of January, in the year of our Lord one 
thousand eight hundred and fifty-eight, and on divers other 
days from that day to the day of the finding of this indict- 
ment:” Held, to be a good allegation of time between said 
two days, “that day”’ referring to the day named in the 
body of the indictment, although a different day was named 
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in the caption. “He not being then and there duly ap- 
pointed,” &c., in the same count, held to be a sufficient nega- 
tion of authority to sell, and certain in time and place. 

Held, further, that defendant might be sentenced, although 
since his conviction the provision of law for taxing an attor- 
ney’s fee has been repealed, that fee being omitted in tax- 
ing the costs. 

S. H. Phillips, (Attorney General) for Commonwealth. 

G. M. Stearns, tor defendant. 


Hampden Cases. 
COMMONWEALTH v. HUDSON. 


Indictment — Single sale of liquor. 


Indictment for single sale of intoxicating liquor. Held, 
that an acquittal of defendant on a complaint against him as 
acommon seller from a day named to another day named, 
is no bar to a prosecution against him for a single sale 
within the same period. 

Held, that the pendency of another complaint for the same 
offence, is no ground for abating a criminal prosecution. 

S. H. Phillips, (Attorney General) for Commonwealth. 

Bond, for defendant. 


COMMONWEALTH v. FITZGERALD, APPELLANT. 


Appeal — Record of justice — Evidence of sale. 


Complaint for keeping liquor with intent to sell, &c. 
Appeal from Police Court of Chicopee. 

The record being subscribed “George S. Taylor, Special 
Justice of the Police Court of Chicopee, the standing jus- 
tice being absent from town and unable to attend;” and 
attested, “A true copy of record. Attest: George S. Tay- 
lor, Special Justice of said Police Court.” 

Held, that the record was in all respects sufficient, although 
it did not otherwise appear by the record before which 
justice of the Police Court defendant was brought and 
tried, and although by the record it appeared that he was 
brought before the court on the twenty-ninth day of July, 
and was tried and sentenced on the twelfth day of Au- 
gust, the jurat being subscribed, “ George 8. Taylor, Special 
Justice.” 

The government witnesses, having testified to a search 
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and seizure of liquors at a store, admitted to have been 
kept by defendant in the absence of defendant; and one 
witness having testified that while in the store and before 
the search, an old woman was tending bar, (who she was, or 
how she came there, or under what circumstances and by 
whose authority she was there, not appearing;) that a man 
named Harvey Chapman took a bottle off the bar and put 
it in a basket he had there, and the woman took a twenty- 
five-cent piece from the same bar at the same time. 

Held, that this evidence was competent to go to the jury, 
with instructions, “ that if the woman tending bar was there 
by authority of defendant, and was authorized by him to sell 
liquor there, they might consider this evidence as bearing 
upon the issue; otherwise, they should reject it altogether. 

S. H. Phillips, (Attorney General) for Commonwealth. 

Stearns, for defendant. 


COMMONWEALTH v. JEFTS, APPELLANT. 


Appeal — Record of justice. 

Complaint for single sale of intoxicating liquor. Appeal 
from Police Court of Springfield. 

The record being subscribed, “ James H. Morton, Justice 
of the Police Court of Springfield,’ and it appearing by the 
record that the proceedings in the case were had before 
“ said court,’ — Held, that in the absence of anything show- 
ing the contrary, the trial is to be taken to have been before 
the standing justice, and that he need not designate himself 
as “ standing justice.” 

S. H. Phillips, (Attorney General) for Commonwealth. 


CoMMONWEALTH v. McCartay, APPELLANT. 
Record of special justice. 

Appeal from Police Court of Springfield. 

The record being subscribed “ C. A. Winchester, Special 
Jiistice, &c., J. H. Morton, the standing justice, being 
unable to attend by reason of absence from the city,” and 
attested in the same form, the jurat being subscribed, 
“ James H. Morton, Justice,” and it appearing by the record 
that the proceedings were had “before said court,” — Held, 
that the Special Justice of the Police Court of Springfield 
has authority to certify papers, that this record was prop- 
erly certified, and that the reason of his acting sufficiently 
appeared. 

S. H. Phillips, (Attorney General) for Commonwealth. 

Bond, for defendant. 
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COMMONWEALTH v. SNow. 
Indictment — Common seller — Allegation of time. 

“On the first day of January, now last past, and from 
thence continually to the day of making this presentment,” 
— Held, to be a certain allegation of time. 

S. H. Phillips, (Attorney General) for Commonwealth. 

Bond, for defendant. 


COMMONWEALTH v. TINKHAM. 
Jurisdiction of Common Pleas — Evidence — Sale to person within 
reach of process. 

Appeal — Complaint for three single sales of intoxicating 
liquor. Defendant before the magistrate pleaded No/o con- 
tendere, was sentenced, and appealed. Held, that the Court 
of Common Pleas had jurisdiction of the case, and rightly 
refused to dismiss the case, and ordered the defendant to 
plead anew. 

Evidence that defendant’s employer told defendant “ that 
while he remained his clerk he should sell no liquor in any 
of his buildings,” — Held, inadmissible. 

A sale to a certain person named may be proved without 
calling such person as a witness, although he is within the 
reach of process. 

S. H. Phillips, (Attorney General) for Commonwealth. 





ERRATUM. 


The case of Malden Bank vy. Baldwin, ante p. 313, was 
not fully reported, and the names of counsel were acciden- 
tally transposed. The correct report is as follows: 


MaLpEN Bank v. BALDWIN. 
Note — Demand. 

A note made in Vermont, by a resident of Vermont, pay- 
able “at bank in Boston,” is sufficiently presented to charge 
the indorser, if presented at the Suffolk Bank only, and 
without any previous notice to the maker, of the bank at 
which it would be presented. 

The instruction, that such demand, without notice at 
either of the banks in Boston, would be sufficient, “ unless 
the makers had previously notified the holder at which bank 
they would pay it,’”—Held, correct. 

J. D. Ball, for plaintiffs. 

F. A. Brooks, for defendants. 
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Supreme Court of Vermont. Chittenden County. Montpelier, 
November, 1859. 







Preston v. WELLS. 


Bill of exceptions — Judge has no power to amend after expiration 
of office. 





The judge who tried a cause, and allowed a bill of 
exceptions, stating the questions of law decided upon the 
trial, cannot amend the same, after he goes out of office, 
however defective or erroneous it may be. 







TOWNSHEND v. DOWNER. 


Ejectment — Evidence — Presumption. 






It is competent for the defendant in ejectment to defeat 
the recovery, by setting up an outstanding title in a stran- 
ger. This he may establish by presumptive evidence, such 
as renders the fact of a conveyance of the estate from the 
plaintiff's ancestor, from whom he derives title, probable. 

But this is not a presumption of law, or one which the 
court can direct the jury to make, but one to be made, by 
the jury, upon their own view of the probability of the 
fact. 









MERRILL BincGHAM EXPARTE, UPON HABEAS CORPUS. 
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Power of commitment in probate court, how limited. 


This was an application to be discharged from imprison- 
ment under a warrant from the probate court, for neglect to 
pay the balance of the relator’s administration account 
upon the estate of a deceased person. 

Held, that the statute of Vermont giving probate courts 
power to issue a warrant of commitment against any person 
refusing, or neglecting, to comply with their orders, or 
decrees, has reference only to decrees of that court requir- 
ing specific acts, such as giving testimony, rendering an 
account, the delivery of specific chattels, or the performance 
of specific duties, such as the court of chancery may enforce 
in the same way, in matters of trust. 

But this has no reference to the payment of the balance 
found due upon an account, which is a mere money debt, 
and not to be enforced in the court of probate. 

The only remedy in such case is by an action, in the com- 
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mon law courts, upon the bond given to secure faithful 
administration, or possibly, an action of debt upon the 
balance found due upon the account. 

The case of Seaman v. Durgea, 10 Barbour, 533, S. C. 1 
Kernan, 327, where it is held that the power in the probate 
court, to compel the rendering of an account, by process of 
contempt, ec vi termini implies the power to compel the 
payment of the balance found due, by the same mode of 
process, doubted and denied. 


LYMAN, ADM’R, v. LYMAN. 
Mortgage. 


Where a mortgage covers different parcels of real estate, 
and the mortgageor, subsequent to the date of the mortgage, 
conveys one parcel with full covenants of warranty, the 
price being paid, and then executes a mortgage of the whole 
estate, excepting in terms the parcel so conveyed, the first 
mortgage being upon record, and subsequently the mortgagee 
releases the piece first conveyed by the mortgageor — 

Held, that the first mortgagee is entitled to foreclose, 
without any deduction on account of having released the 
parcel first conveyed by the mortgageor. 

That where different portions of an estate, resting under 
a common burden, are conveyed to different persons, at 
different times, they are to be charged in the inverse order 
of the time of conveyance. 


Briacs v. THe Estate or THoMAs. 
Statute of limitations — Decease of debtor. 


When the statute of limitations provides that if the debtor 
die within thirty days after the time fixed for the limitation 
of action, or during such time, that the debt may be pre- 
sented for allowance, before the commissioners, at any time 
within two years after such decease, and not after, “if 
barred by the provisions of the statute of limitations.” — 

Held, that where the probate court extended the commis- 
sion for allowing claims beyond the two years, allowed 
generally for settling estates, it did not affect the time when 
debts against the estate became barred by the statute of 
limitations. 
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ELWELL v. Martin. 
Infaney — Tort — Money had and received. 


Where an infant takes money tortiously, he is liable in an 
action for money had and received, and cannot urge his 
infancy in defence. The cause of action being tortious, it 
maks no difference, in regard to the defence of infancy, that 
the remedy is allowed in the form of an action ex contractu. 
It is the substance of the cause of action, and not the form 
of the remedy, which determines the question, how far infancy 
is to be received as a defence. 


CAMPBELL v. VerMoNT & CANADA Rattway Co. 
Principal and agent — Change of principals. 


The plaintiff was employed as chief engineer in the 
construction of defendants’ road, by their general agent. 
Subsequently the defendants leased their line to the Ver- 
mont Central Railway Co., for eight per cent. upon the cost 
of construction, and gave the Vermont Central Company 
the privilege of finishing the construction, which they pro- 
ceeded to do by the same agent who had employed the 
plaintiff, as engineer of defendants’ company; but the 
plaintiff was not made aware of this change of principals, 
with the agent employing him, but continued to serve, as 
chief engineer, until the work was completed, supposing 
that his service was under the first employment. 

Held, that he was entitled to recover, for his full term of 
service, against the defendants. 


Rotu v. CoLvin ET AL. 
Promissory note — Partnership — Circumstances of suspicion. 


Only mercantile and other trading partnerships possess, 
presumptively, the right to make and put in circulation 
negotiable paper, in the form of bills and notes. It may 
be shown that the nature of the business of a copartnership, 
or the usual course of conducting such business in that 
vicinity, makes the use of such paper convenient and usual, 
so as to raise a presumption that all the partners were 
aware that it would be used, and that this was so known in 
the vicinity as to give currency to such paper, in the name 
of the firm, as drawn on their credit, or by their consent; 
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and in such case, the note of the firm, given by one of the 
partners, without the consent of the other members, for the 
accommodation of other parties, will nevertheless bind the 
firm, unless offered under circumstances calculated to excite 
reasonable apprehension of it not having been given by the 
consent of all the partners. 

In such case the court regard the rule laid down in Gill v. 
Cubit, 3. B. & C., 466, and Sanford v. Norton, 14, Vt. R., 
228, as the true rule in regard to the duty of one taking 
negotiable paper, and that the later English cases requiring 
proof of positive bad faith to defeat the title of the holder, 
as unreasonable and unsound. 


Essex County. 
Hosart, ET ALS, v. LAWRENCE, ET AL. 


Partnership — Principal and agent. 

One may employ an agent, to make sale of timber, and 
agree to compensation, by means of the sales, and an equal 
division of the surplus, after paying all expenses and the 
agreed price of the land, without thereby becoming liable 
for the contracts of the agent, as a copartner in the enter- 
prise, and especially if the agent represent to those with 
whom he contracts, that his employer is a copartner, and 
they still deal with the agent in his individual name, it will 
be regarded as a credit to him alone, and they cannot after- 
wards claim to charge both as copartners. 


Scuoor v. ATLANTIC & St. LAwrence Rattway Co. 
Railway — Land damages — Nuisance. 


Held, that the assessment of land damages against a 
railway company, for the right of way across the intervale 
bordering a stream, does not preclude the land owner from 
recovering damages caused subsequent to the construction 
of the road, by the wearing off of this land, a portion of 
which had been taken, through the obvious and needless 
misconstruction of the defendants’ works. 

A former recovery for a similar injury, prior to the time 
of bringing that action, is no bar to the subsequent action. 

The jury, in such action, are only to assess damages up 
to the time of the commencement of the action. Prospective 
damages for the entire injury, cannot be included. The 
continuance of the works in such a state, are as to land 
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owners injured immediately thereby, in the nature of a 
nuisance. But see Harvey v. Vermont Central Railway, 
30 Vt. R. 638, contra. 


Morse v. BaILey. 


Abatement — Suits in different States for the same cause. 
Where actions are brought in different States, upon the 
same cause of action, although the pendency of one suit will 
not abate the other, the one in which judgment is first ren- 
dered, so merges the cause of action, that the plaintiff is 

not entitled to judgment thereafter, in the other action. 
Quere, — Whether the better and more just rule, in such 
cases, would not be to allow the party to take judgment in 
the second action, for the purpose only of applying the 
avails of property attached. 


REED rv. CHANDLER. 


Taxes — Want of oath to lists. 

Where the listers return the list of the town into the 
town clerk’s office, without signing, certifying, or swearing 
to its correctness, as required by law, it is not completed, 
so as to form the legal basis of taxation, either in the town, 
or school districts; certainly not without proof of it being 
in fact a correct list of the taxable property in town. 

Quere, — Whether it could be made valid by this proof 
even, the statute requiring it to be verified by the certificate 
and the oath of the listers. 


Orleans County. 
BROWNINGTON v. CHARLESTON. 


Pauper — Distinction between resident and sojourner for years — 
Order of removal. 

Where a pauper is, by contract with his relatives, kept 
by them for a time, at the expense of the town liable for 
his support, within the limits of another town, and subse- 
quently left there by the town, without any provision for his 
support, where he remains some years, partly maintaining 
himself, and partly supported by the other town, and in part 
by the charity of such relatives, he is not to be regarded as 
having come to reside in such town, so as to require them 
to make an order of removal to the town where he belongs. 
He may be treated as a transient person, the same as a 
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prisoner upou the jail limits, or any other person, tarrying 
upon a journey, or away from home by reason of inability 
to exercise freedom in selecting the place of his abode, or 
in returning to one already existing. 


Lyon v. McLAvuGHLin. 
Water-power — Injunction. 

Where one, by deed, acquired the right to take water 
from plaintiff’s flume, this gives no right to insert an inde- 
pendent flume into the plaintiff’s pond, and thereby take the 
same quantity of water. 

A court of equity will, by injunction, restrain the exercise 
of such claim of right, upon the ground that it will cause an 
irreparable injury to plaintiff's water power, and that an 
action for damages is an inadequate remedy, in consequence 
of the very great difficulty of estimating damages. 


STaTE v. FLETCHER. 
Jail-breaking. 
A prisoner confined in jail is liable to indictment for jail- 
breaking, although no other one be confined therein, at the 
time of the breaking jail. 


Wuite v. HILDRETH AND TRUSTEES. 


Husband and wife — Rents and profits of wife's estate. 

A farm belonging to the wife, when in a wilderness state, 
but being subsequently cleared up and buildings erected 
thereon, by the labor, and at the expense of the husband, 
was subsequently leased, and the rent made payable to the 
wile. 

Held, that such rent was not liable to attachment, by 
trustee process, upon the husband’s debts, being exempt, 
under the statute securing to the wife the “rents, issues and 
profits” of her land. 


KIMBALL’s EstaTE v. Baxter’s ESTATE. 


Statute of limitations — New promise. 

In an action of account, all that is requisite in an admis- 
sion, to remove the bar of the statute of limitations, is that 
it amounts to a distinct recognition of a subsisting unsettled 
account between the parties, extending over the time during 
which the amount is claimed, and a willingness to settle the 
same. 


ae 








Supreme Court of Vermont. 


McNEAL v. BEAN. 


Attachment — Expense of keeping property attached. 

The expense of keeping property attached, where the 
plaintiff prevails in the action, is a charge upon the property, 
and if when an execution is obtained, the officer making 
the attachment is out of office, and the execution is put into 
the hands of another officer, who sells the property for less 
than the expense of keeping, it is his duty to apply the 
money in discharge of such expense, as far as it will go. 

But where other money comes into his hands, from the 
bail in the action, it is his duty to apply that towards the 
payment of the execution, until the same is paid; and he 
cannot apply it towards the expense of keeping property 
attached on the mesne process, until the amount of the 
judgment is first paid. 

The expense of keeping property attached on mesne 
process cannot properly be taxed in the bill of cost. 


BARTLETT v. WOOD AND TRUSTEE. 


Fixture — Trustee process — Machinery in hire of carriage-shop. 

Held, that the upright saw, circular-saw, press-drill, and 
other similar machines, carried by water power, and in use in 
a carriage shop, which is under lease to the trustee, and the 
term unexpired at the commencement of the action, are nev- 
ertheless to be regarded as personal property, and are held 
under the foreign attachment, and the trustee is to be 
adjudged liable to deliver them to the officer holding the 
execution, upou the debt in suit, at the expiration of the 
trustee’s term. 


Caledonia County. 


HurR.LBurt v. KNEELAND. 
Principal — Agent — Special agent. 

Where the defendant employed a special agent to pur- 
chase one half of a quantity of hay of the plaintiff, and no 
more, who, nevertheless, purchased the whole, in the de- 
fendant’s name, and upon his credit, and delivered one half 
to the defendant, who paid the plaintiff for the same, but 
the agent applied the other half to his own use and became 
insolvent, — 

Held, that the agent, being a special agent, and having no 
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authority to bind the defendant beyond the purchase of one 
half, no recovery could be had against him for the other 
half. 

But, if the authority had extended to the purchase of 
the whole, but special instructions had been given in regard 
to the purchase, which the agent had violated, in making 
the contract, the principal would, nevertheless, be bound 


by it. 


WeERKS v. BLAKE. 
Sale — Warranty — Concealment of defect. 


Held, that the vendor of a horse, who knows of material 
secret defects, which are unknown to the vendee, is guilty 
of an actionable fraud, if he profess to give any account of 
the animal’s qualities and condition, and do not make a 
full and truthful disclosure. 

The question how far the vendor is justified in practising 
a conscious imposition upon the vendee, by means of silence 
in regard to secret defects, known to the vendor, and which 
he is aware would constitute an impassable barrier to the sale, 
if known or suspected by the vendee, was left undetermined. 


Hu. v. SMITH ET AL. 
Contract — Damages. 


The plaintiff purchased and paid for a quantity of oats 
for his own use, to be delivered in the month of January 
after. The price paid was thirty-six cents. The plaintiff 
received a portion of the oats in the month of January, and 
consented to draft the remainder as he should require them 
for use, during the season. He continued to call at defend- 
ant’s and receive oats as he needed them, from time to time, 
till mid-summer, when the price had risen to fifty cents, or 
more, and the defendants declined delivering more. This 
suit is brought upon the original contract, which is in 
writing. 

Held, that it was competent for the plaintiff to seek his 
recovery upon the original contract, but in that case he 
could only recover the difference between the contract price 
and the market price at the time of delivery specified in 
the contract. 

The payment of the price in advance, makes no difference 
in regard to the rate of damages. 
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If the party seeks to recover increased damages, in con- 
sequence of the extension of the contract, and the advanced 
price at the time of the final refusal to deliver, he should 
declare upon the enlarged contract. 








Morrison v. BUCHANAN. 
Arbitration and award — Costs. 

An arbitrator has no power to award costs, unless it is 
given by the submission. Such power is not to be implied. 
If the submission give power to award costs aecording to 
the event of eack particular action submitted, this will jus- 
tify the including of the costs of the arbitrator while en- 
gaged in the trial of each action. 

But where three actions were submitted, which were decid- 
ed in favor of different parties, and no award made in re- 
gard to the arbitrator’s fees, they cannot be apportioned in 
an action upon the award, so as to be included in the costs 
of these several actions. 















West v. BANCROFT. 
Water cisierns. 
The municipal authorities of villages and towns have 
power to erect water-cisterns under the highways, and with- 
in the limits of the survey, whenever they deem it necessary 
for the security of property from fire, or any other muni- 
cipal interest, without incurring any additional liability to i 
the owner of the fee. ; 










Conn. & Pass. Rivers Rattway Co. v. Bares. 
Appeal from justice — Actions involving more than ten dollars. 
The statute provides that in actions before a justice, 

when neither the sum demanded, nor the exhibits of the 

plaintiff exceed ten dollars, the judgment shall be final. 
This was an action for a ten dollar assessment made upon 

a $100 subscription to the plaintiffs’ stock. 

Held that the action is appealable, upon the ground that 
the judgment may establish or defeat the whole subscription. 














Bauuiarp v. Bonn. 
Statute of frauds — Part performance of contract to convey by sale. 
Part performance, or full performance, on one side, is not 


sufficient to take a case out of the statute of frauds, so as 
32 
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to justify a recovery at law, upon a contract for the sale of 
any interest in land, if damages be claimed in consequence 
of a failure to convey according to the contract. 


Biopcett v. Duran. 
Promissory note — Days of grace — Lex loci contractus. 


Days of grace in regard to the time of payment of nego- 
tiable paper are determined by the law of the place of con- 
tract, which is the place of payment, unless it appear that 
the contract was made with reference to the law of some 
other place, and which appears by the contract itself. 

If a promissory note be made in this State, and payable 
generally, no days of grace are allowable, upon the ground 
that it bears date in New Hampshire. The date is no part 
of the note, so as to preclude proof of the place of execu- 
tion, and such a note is to be regarded as payable in this 
State, where the statute denies days of grace. 


SMITH v. So. Royatton Bank. 
Escrow — Registry. 

Where a deed is delivered as an escrow, the condition 
upon which it is to take effect must be strictly performed, 
before it becomes operative. And even when the grantor 
consents to the registry of the instrument, reserving the 
right to have it still continue an escrow, it will not become 
operative on account of the registry, except as to subse- 
quent bona-fide purchasers, without notice. The depositary 
of the instrument cannot give it operation, as a deed, by 
his own misconduct. 


Strate v. Howarp. 
The offence of attempting to procure miscarriage. 


Under the statute of Vermont, making it a State Prison 
offence to “ attempt to procure the miscarriage of a woman 
then pregnant with child,” it is not important to the com- 
mission of the offence that the child should have been alive 
at the time. The offence may be committed at any time 
during the pregnancy: from the earliest period of concep- 
tion, till the actual expulsion of the feetus from the womb. 

The state of health or feeling may be shown, when it 
becomes material, by the declarations of the person, in con- 
nection with proof of the apparent state and condition at 
the time. 
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: RICHARDSON, ADM’R, v. THE Estate OF MERRILL. 
Husband and wife — Wife's personal estate. 


The husband is competent to act as the trustee in fact, of 
the wife’s separate personal estate. 

A husband allowed his wife to loan such money as she 
had at the time of marriage, and such as she inherited, 
during the coverture, with other money which she saved 
during the coverture,as the result of her own earnings. 
Although the securities were taken in his name, and in his 
wife’s absence, he acted as her agent in receiving pay upon 
them, and loaning the money anew; and all the securities, 
after his decease, were found in the same trunk with his own 
papers, but in a separate parcel, his wife being absent at 
the time, and were inventoried as part of his estate. 

Held, that the administrator might lawfully pay the avails 
of the wife’s securities, so inventoried, to her, and that he 
could not therefore be charged with them in the account of 
his administration upon the husband’s estate. 








BucCHANAN v. CHAMBERLAIN. 
Will — Proof in common law courts. 
a The will of a deceased person, to give it legal effect in 


| the transmission of the title of real or personal estate, must 
? be proved and established in the probate court, and cannot 
= have any effect, as a will, by proof merely in the common 


law courts, according to the English practice in regard to 
real estate devised. 
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CIRCUIT REMINISCENCES. 


BY SIR JOHN COLERIDGE 


The Autumnal Session of the Exeter Literary Society was opened by a 
paper on the above subject, read by the Right Hon. Sir J. T. Coleridge, 
trom which we take the following extract : 

TRAVELLING CIRCUIT. 

Many things — railways especially —have materially changed the 
circuit since I first joined the Western Circuit. Then we assembled 
usually in nearly our full number, at Winchester, and continued to- 
gether till the close in Somersetshire. Our number somewhat diminished 
in Cornwall. The facilities which railways afforded made the atten- 
dance somewhat less regular, and, in consequence, the moral influence 
of the body on its members is much diminished. We met usually in high 
spirits, and there was much excitement on the whole round. Those who 
were in full business were not the least merry or regular at the circuit 
mess. There were the aspirants — men who were beginning to rise into 
notice — full of hope and interest. There were the very young men — 
young, at least, according to legal calculation — for whom the novelty of 
the life and the business in court were in themselves a continual treat, 
who found in watching the proceedings, or the displays of eloquence and 
skill in the leaders, or of learning in the juniors, both instruction and 
amusement —to whom the mere novelty and strangeness of the whole 
scene around them were pleasure enough. True there were necessarily 
some few who were growing old in heartless disappointment — some whose 
hearts were sick with hopes again and again deferred; and when to this 
was added — as was sometimes the case — the thought of a wife and chil- 
dren at home dependent upon the husband’s success in his profession, or 
the pressure of means so scanty that the candidate might soon be com- 
pelled to abandon the struggle altogether, from inability to meet its expenses, 
it cannot be denied that there were elements of sadness to qualify the ap- 
parent general light-heartedness of our body. But it must be said that 
trials such as these —among the severest, perhaps, to which men can be 
exposed — were in general gallantly borne, and the feelings of disappoint- 
ment, anxiety or distress, so nobly concealed that to the many they were 
unknown. ‘The few sympathized with the sufferers, and rendered what- 
ever comfort, kindness and encouragement could afford — and not a little 
was done by the successful men in this way as opportunity afforded. Our 
circuit, in respect of the country we travelled over, was very interesting. 
Besides the character of the towns themselves, and the beauty of the 
direct routes from place to place, at every point there were off-lying ob- 
jects and places to which we wandered, as time and leisure allowed, in 
small parties. The Isle of Wight, Weymouth, Lyme, Sidmonth, and Ex- 
mouth, Plymouth by one route into Cornwall, or the Moor and Tavistock 
by another —the north coast of the two counties —the Quantock and 
Cheddar, all these, in turn, a cireuiteer might hope to visit in the course 
of this or that circuit. [ have alluded to the e xpense. ‘This was certainly 
to not a fewa serious inconvenience. Indeed, it was not untruly con- 
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sidered that the whole body of circuiteers spent in the several counties 
more than the whole body received in them. Our circuit was a somewhat 
stately affair. The judges did not post, but travelled with sober haste, 
drawn by their own four-in-hand. The barristers posted or rode. It was 

a tacit rule not to travel from place to place in any public conveyance.— 

The * leaders ” always had their private carriages, and some of them their 

saddle horses also. Our mess was rather an expensive one, and we had 

our own cellar of wine at each circuit town. This was under the care of 
our “ wine treasurer,” and a van with four horses attended us, under the 

superintendence of our baggage master. These were our two circuit offi- 

cers; two of our own namber, upon whose arrangements we depended 

much for our comforts, and to whom we looked on our * grand day, which 

we always kept at Dorchester, not merely for an account of their own 

departments, but also for the introduction of new members, and an 

account, generally given with much point and humor, of preferments, 

promotions, marriages, and any other incidents which might have befallen 

any of the members since the last circuit —* offences ” these, as we called 
them, always expiated by contributions to the “ wine fund.” The leader 
of the circuit was the barrister highest in rank. He was expected to be 

a frequent attendant at the mess. To him application was first made in 

disputed points of professional etiquette, and he was expected to watch 

over the interests, character and conduct of the circuit. The judges, I 
have said, travelled with their own four horses. I may mention, also, as a 
little circumstance now passing into oblivion, that they travelled with their 
own “ four wigs also.” ‘The brown scratch for the morning when not in 
court, the powdered dress-wig for dinner, the tye-wig with the black coif. 
when sitting on the civil side of the court — the full-bottomed one which 
was never omitted for the crown side. Those were days, you know, when 
gentlemen in common life wore coats of every color, but we always dined 
with the judge in black. Some judges, indeed, were strict in their notions 
as to the dress of the bar at other times. I remember once, when a party 
of us halted at Blendford, for luncheon, on our way from Salisbury to 
Dorchester, at the same inn at which their lordships were resting tor the 
same purpose. We strolled out while our repast was being prepared, and 
met them. One of our number had a black silk handkerchief round his 
neck, and a blue «loth cap with a gold lace band on his head. We ob- 
served that one of the judges drew up at this. It chanced that a few min- 
utes after a recruiting party marched down the street with drum and fife, 
and at our luncheon the butler appeared with a demure face to say, with 
his lordship’s compliments to the gentlemen of the bar, that as some of 
them seemed to have a military turn, he sent to say that there was a 
recruiting party in the town, and they might like, perhaps, to take the 
opportunity of enlisting. 

TRAGICAL OCCURRENCE. 

I cannot say the law was ever a hard mistress to me—and she 
did not allow me long to languish in idleness, nor ever suffer me 
to be without hope. But, of course, I had many idle days, and I 
was rather fond of note-taking as a very instructive practice, when- 
ever the case was an interesting one, and I found great benefit from it 
when the facility of taking an accurate and full note rapidly became of 
the greatest importance in the course of my after life at the bar and on 
the bench. Let me now give you the substance of a note which I made 
at the Easter Summer Assize of 1822, of a trial for murder. John Chap- 
man was charged with the murder of his wife by shooting her; and there 
was no doubt of the fact. The only question was whether the circum- 
stances were such as amounted to murder, or manslaughter only. It ap- 
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peared that his wife Sarah was a handsome person, and that he was 
devotedly attached to her. They had been married about nine months. 
His behavior had been uniformly most affectionate. He was sober and 
industrious, and, as one of the witnesses for the prosecution said, he made 
nine days’ work in the week to provide for her comfort. But this affec- 
tion was not returned. She became notoriously attached to a man named 
William Robinson. In the afternoon of the 20th May, at a public house, 
the three were present with others in the same room, and she went through 
the ceremony of a mock marriage with her paramour. She sat with her 
arm over his shoulder, and when her husband in tears expostulated with 
her, and offered her his forgiveness if she would but quit Robinson and 
return to him, she jeered at him, and flung beer in his face. Then she 
rose up and called to Robinson to come with her, and they two went away 
together on the road. The unhappy husband, after following them with 
entreaties and threats for some distance, turned round and ran furiously 
in an opposite direction, and before long returned with a gun in his hand, 
and, calling to his wife, told her that he would shoot her unless she left 
Robinson and came with him. This he repeated several times. She only 
laughed at him. He leveled his piece, and she was a corpse before his 
eyes in an instant. It appeared that he had run nearly halt a mile to the 
farmhouse, where he labored — rushed to the corn-chamber, with which he 
was familiar —seized a gun which was kept there — leapt from a height of 
fourteen feet to the ground —and in a seemingly frantic state retraced 
his steps and overtook his wife. There was no evidence that he had loaded 
the gun — no conclusive evidence that he knew it was loaded ; but it was 
proved that it had been left loaded in the place ftom which he took it, at 
the latter end of March, by another laborer who had been bird-shooting. 
When the deed was done, he seemed scarcely aware of its nature, and, on 
coming to himself, bitterly deplored the death which his own hand had 
caused. These were the facts. Nothing could be more smple. Scarcely 
any, I think you will agree with me, could be more affecting. The devoted 
hushand, who in a moment of passion — under maddening provocation — 
had taken the life of the heartless wanton, whom he loved only too fondly, 
standing at the bar of justice in hazard of losing his own by an ignomini- 
ous death for the act. I remember well how deep the impression was in a 
crowded court on all classes of people there assembled. But none felt it 
so deeply as the judge, and he was the object who most arrested my atten- 
tion. Sir John Richardson was that judge. He never was a leader at the 
bar, and ill-health drove him so soon from the bench that many of you, 
perhaps, have never heard his name before. I knew him very little then, 
but in after life I had the privilege of knowing him well. He was a thor- 
oughly instructed lawyer, an accomplished scholar, and a man of the sound- 
est judgment, a tender-hearted, God-fearing man. He entered with his 
whoie soul into the fearful circumstances of the case. But he was there 
to do his duty — however painfully —and as a lawyer he knew that the 
provocation given could not excuse the act, if committed wilfully and 
knowingly; and he therefore honestly told the jury that if they believed 
the story told by the witnesses, and that the prisoner, “ knowing the gun 
to be loaded,” took it in his hand and set out in pursuit of his wife, with 
intent to shoot her and take her life if he could not prevail upon ber to 
come back with him, the act amounted to nothing less than “ wilful mur- 
der.” The jury found the prisoner guilty of manslaughter; and I never 
shall forget the effect produced by the judge’s sentence. He was a meagre 
man, very pale, with eyes brightened by the constraint he was putting on 
his feelings — and perhaps by the first approach of the complaint which 
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revented his ever going another circuit. His voice was hollow and bro- 
en, as amid the death-like silence of the court he told the unhappy man 
that he saw his misery, and desired not to add to the sorrows of a broken 
heart, but, that the verdict might not be misunderstood and be mischievous 
to others, he must tell him that the jury could only have acted rightly on 
the belief that he had not intended at the time to commit the fatal act, 
and was not aware at the time that the gun was loaded. “The law,” said 
he, “ makes no allowance for the mere indulgence of passion. No man — 
no injured man — no injured husband — capable of receiving, and fearing 
to receive the greatest of human injuries — has a right to take the law into 
his own hands and wreak bis vengeance by taking away human life. Had 
the jury found themselves warranted in returning a verdict of wilful mur- 
der, nothing could have interposed between vou and an ignominious death.” 
My record of this sentence will explain sufficiently why I have repeated 
this story to you. In practice, our law on homicide has been administered 
with a greatly increased spirit of mercy since the days of Richardson — 
administered in practice by the jury — but it remains in truth unaltered ; 
and it is well for every one to disabuse himself of the mischievous notion — 
if he entertains it —that merely because he receives a great provocation, 
which puts him into a violent passion, and he thereupon avenges himself 
and kills the party provoking him, he is not to be considered in lawa 
murderer. 
A Curious Cornisu Casr. 
Let me now pass to the other side of the court. No civil case, 
I think, interested me more than one tried in Cornwall, in the summer 
of 1821, by Mr. Justice Best, afterwards Chief Justice of the Common 
Pleas, and Lord Wynford. His part, however, in the trial, was not 
a very conspicuous one, as it turned entirely upon facts, and the facts, 
though strange and complicated, came out at last so overwhelmingly 
clear, that the jury relieved him from summing up. The story was 
this: There was, and still is, a highly respectable family in Cornwall, to 
which I shall give the name of Robinson. They had property in that 
county and this, but their residence was in Cornwall. The father William 
had two sons — William the eldest, Nicholas the yonnger — and two daugh- 
ters, who grew up. He settled his landed property upon William, and 
his issue male — failing these on Nicholas and his issue male — and then 
on the two daughters equally. William was to be the ‘squire, and Nicho- 
las was placed with an eminent attorney at St. Austel as a clerk, and with 
some hope of being admitted into partnership ultimately. The five years 
of clerkship were drawing to an end in the summer of 1782. He had 
conducted himself well, was a respectable, intelligent young man, and his 
master— who was an old friend of the family — was much attached to 
him. The harmony between the two, and between Nicholas and his fam- 
ily, was broken by the discovery that he had become attached to a young 
woman at St. Austel —a milliner or a milliner’s apprentice. Is was the 
subject of much dispute and distress. The Robinsons set their faces deci- 
dedly against the marriage. The master interposed, told him that if he 
formed that connection he must not hope to form any with him, and finally 
succeeded in procuring something like a promise from him that he would 
break off the engagement. He would be of standing to be admitted as 
an attorney in November, 1782, and the family were glad to get him out of 
the way, and he was sent to London in August to the London agent of 
the Cornish family. There he stayed and wrote letters— unhappy let- 
ters — from time to time to his friends, and amongst others to his old mas- 
ter. In November he was admitted attorney of the Courts of King’s 
Bench and Common Pleas, and thenceforward be was no more seen or 
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heard of by any member of his family or by any former friend. All scent 
failed. No trace could be made out. Even love died out in the young 
milliner’s breast, and she married the master of a trading vessel. In the 
course of time old Mr. Robinson died. William succeeded to the prop- 
erty, never married, and died in May, 1802. I mentioned that there were 
two sisters; their names, I think, were Elizabeth and Mary Ann. At the 
time of William’s death they were both married to very respectable cler- 
gymen in this county. Twenty years had now nearly elapsed since any- 
thing had been heard of Nicholas, who was entitled to the property, if 
alive. They took possession, and for nearly twenty years more no claim 
whatever was made to disturb their enjoyment. But early in 1783, a young 
man, whose look and manner were above his means and station, made his 
appearance as a stranger at Liverpool. He called himself “ Nathaniel 
Richardson.” (You will observe the initials.) He procured a carriage 
and a pair of horses, and plied in the streets as a hackney coachman. He 
was civil and sober, prudent and prosperous. His hackney coach, after a 
short time, was converted into a diligence, which went to London, he driv- 
ing it during certain stages. He married and had children. He gradu- 
ally grew intoa considerable proprietor, and bought and sold horses largely, 
until, having gone into Wales for the purpose of purchasing horses in 1802, 
and returning in July of that year, he was drowned by an accident in the 
Mersey, just two months after the death, as you will remember, of Wil- 
liam Robinson. And now, in 1821, it was said that this Nathaniel Rich- 
ardson was Nicholas Robinson; and his eldest son it was who claimed the 
property. How was this identity to be made out of Nicholas Robinson 
and Nathaniel Richardson? Nearly forty years had elapsed since any one 
had seen or heard of the former under that name. No witness could be 
produced who had seen the former in Cornwall, and the latter at Liver- 
pool, and could say that they were the same persons. Yet it was made 
out conclusively, and the case presented a remarkable instance of the force 
of evidence of a vast number of small circumstances, all pointing to one 
conclusion, many of them of light weight taken by themselves, yet all, 
when added together, compelling the mind's assent to the proposition for 
which they were adduced. The Cornish witnesses and the Liverpool wit- 
nesses agreed in their description of the person — his height, color of hair, 
eyes, general appearance and manner, some personal habits, such as biting 
his nails, fondness for horses and for driving, which made it possible that 
Nicholas would take up the line which Nathaniel was found to have 
adopted. The times were shown to agree, for the coachmaker of whom he 
had the first carriage, was brought with his books to the trial, containing 
the entry of the purchase; and that Nathaniel was a stranger when he 
was first seen at Liverpool, was proved by the singular circumstance that 
the waterman on the stand where he pled remembered his first appear- 
ance and getting on the box by his desire to show him the way to the first 
place he was hired to drive to. He was proved to have mentioned to his 
wife that his father’s name was William, and that he had a brother of the 
same name, and two sisters. It was remembered in Cornwall that Eliza- 
beth had been the favorite sister of Nicholas; Nathaniel called his first 
daughter by that name, and she dying, he called the second by the name ; 
a third he called “ Mary Ann.” That he had made no claim on the prop- 
erty at his brother’s death was sufliciently explained by his own death fol- 
lowing so soon after, and that for some time previously he had been wan- 
dering in North Wales from fair to fair and place to place, purchasing 
horses, and was very unlikely to have seen any newspaper recording a death 
in Cornwall. But all doubt was removed by another remarkable circum- 
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stance. Nathaniel’s widow married again. Her furniture and effects of 
every kind were taken to her second husband’s house. Among the arti- 
cles was an old trunk, which he had always preserved with care, and which 
had never been opened. It chanced that curiosity was one day excited, 
and on opening it, a number of papers and letters and books of account 
were found. But for the most part they referred to a person of whom 
they had never heard — not * Nathaniel Richardson,” but “ Nicholas Rob- 
inson.” Among the papers were the two admissions of Nicholas Robinson 
as attorney in the Courts of King’s Bench and Common Pleas. There 
were also letters to him from persons in Cornwall. On the trial, his old 
master and other Cornish contemporaries proved the admitted handwriting 
of Richardson to be the handwriting of Robinson. And so the property 
was recovered. For the aunts had appeared the most eminent leaders on 
the circuit, and the prejudices of a special jury were naturally in their 
favor. A young man, William Adam, then just rising to a lead, was for 
the heir-at-law. 1 never shall forget how, in his opening speech, he un- 
folded in the most beautiful order, and with every grace of language, pro- 
nunciation, voice, person and manner, the facts which I have been com- 
pelled somewhat to huddle together. The little circumstance of nail-biting 
{ remember he could not forego, yet he was puzzled how to deal with it, 
for the judge was himself a notorious nail-biter, and the mention of it might 
offend him. But he brought it in so as only to provoke a good-humored 
smile, and no offence was taken. The speech and the management of the 
case lifted him into the second place on the circuit, and he maintained 
himself in it until he was attracted to the committee business of the House 
of Commons; and, finally, was induced, by delicate health, to retire to the 
lucrative post of Accountant-General in Chancery. I was on several occa- 
sions his junior, and [ owed much to his kindness, when it was of great 
value tome. It would have been of great value to me if I could have 
learnt to imitate the various excellences of his style and manner in 
pleading. 
Tne Cuartist TRIALS. 

I tried the somewhat famous Feargus O'Connor at York, and 
Bronterre O’Brien, both at Newcastle and Liverpool. The first trial, 
on which the latter was acquitted, I shall not easily forget. The court 
is a large one — a deep oblong — with a most expansive gallery reaching 
to the ground, and filling up full half of it. I do not remember that a 
woman was to be seen in court, but the gallery was entirely filled by dark, 
stalwart pitmen or miners, who seemed to have us entirely in their power, 
and not to want the will for an outbreak. We were obliged to sit on to 
a late hour by candle light, when it is always most diflicult to preserve or- 
der in court. Most minds, however, were too much excited and interested 
in what was going on to be noisy. O’Brien, who is. | believe, still alive, 
made a very eloquent — very amusing — very exciting and mischievous 
speech for himself. He had, however, a very unfavorable jury, for the chart- 
ists had contrived to frighten those who had anything to lose, and none in 
general were more opposed to them than the shopkeepers, tradesmen and 
farmers. But I thought him ‘on the evidence entitled to an acquittal, and 
acquitted he was. I must say that the Chartists I had to deal with inter- 
ested me a good deal. For the most part they appeared to be honest and 
misled enthusiasts. I have no doubt that had they not been repressed 
they would have been led on to plunder and havoc, and that blood might 
have flowed like water, for their occupation made them a hard-handed, 
stern race. But they begun intending to be loyal to the queen, whom 
they strongly distinguished in their feelings from the Lords and Commons, 
and to vindicate to themselves what they thought labor entitled to. It was 
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remarkable. A large number defended themselves. Their broad Lanca- 
shire pronunciation you would have found it as difficult to understand as 
strangers find it difficult to understand us; but they spoke pure English, 
with some old and good provincial words, and in correct grammar, and they 
quoted (some of them largely), not from “Tom Paine” or low books, 
infidel or seditious, but from Algernon Sydney, Sir William Jones, John 
Locke and John Milton. There were men among them who, after a day’s 
work of fourteen or sixteen hours, had been diligent readers by the mid- 
night lamp, and were better English scholars than many of their jurymen. 
It is too « such cases, when the government has succeeded in convict- 
ing the ringleaders and a sufficient number to produce the effect of ex- 
ample, to deal gently with the remainder, and to release them on pleading 
guilty, without punishment. O’Brien and others had been convicted, and 
the Attorney-General for the County Palatine was taking this course, but 
had passed over a mere lad, whose name was “ Walter Scott.” Seeing his 
age, I said, “ Oh, Mr. Attorney, surely you will not press upon Walter 
Scott for his great name’s sake.” My suggestion was instantly yielded to. 
The boy was called up, and I explained to him the lenient course proposed 
to be taken toward him. He was very indignant, and insisted on being 
tried. He had evidently come prepared to enact the martyr to his cause, 
and it took some time, and the interposition of his friends, before he would 
accept the proffered grace. 
Murper by A Boy. 

It is time that I should have done — (Loud cries of “ No, no,” and 
applause) —but before I relieve you I wish to refer to my first 
circuit for the sake of one sad case at Gloucester, where I myself tried 
127 prisoners. One of them was Edwin Jeffery, a lad in the employ 
of a butcher in a village near Stow-on-the-Wold, who was tried, convicted, 
and suffered for the murder of Francois Jacques Reus. This poor French- 
man had for some time lived on his small means, lodging at the house of a 
Mrs. Roper in the village. He was unfortunately the possessor of a gold 
repeater watch, a gold chain and two gold seals, which he was somewhat 
too fond of displaying. On the evening of 10th March, 1834, he left his 
lodgings for a stroll about half past seven o'clock, saying he should return 
to his tea at eight. About eight he was brought back in a wheelbarrow, a 
dying man, bleeding. His skull was shockingly fractured, his watch was 
missing, but not his purse. The lad Jeffery was one of those who assisted 
in bringing him home. It appeared that he had been found on the ground 
groaning, in a lane just out of the village. No suspicion at first pointed to 
any one as guilty, but very soon afterwards two strangers, who could give 
little account of themselves, were taken up. A number of witnesses were 
examined against them, and they were committed for trial. One cireum- 
stance was thought to press against them. One had a somewhat remarka- 
ble stick. The end of this was applied toa large dint in the poor de- 
ceased’s skull, and was said exactly to fit it. The case was for trial at the 
summer assizes for 1834. My friend, the late Mr. Justice Williams, was 
the judge ; a man of excellent common sense. Tle read the depositions, 
thought they made out nothing but a slight and dangerous suspicion, told 
the grand jury so, and the bill was thrown out. By the following spring it 
was clear that he was right, and the two prisoners perfectly innocent. 
Parily by the evidence, and partly by the lad Jeffery’s confession, the fol- 
lowing facts appeared: He had seen the Frenchman’s watch — who had 
verhaps shown it to him, and let him hear the wonderful repeater within — 

e was seized with an ardent desire to possess it,on which he suffered him- 
self to dwell till the temptation to secure it, at whatever cost, was too strong 
to resist. He had waylaid the unfortunate owner, and with a wooden im- 
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lement, which he had used in stunning calves that were to be killed, had 
felled him to the earth in his solitary walk. The watch he instantly se- 
creted, and then with wonderful coolness took part in helping to carry his 
victim home. At first he hid his treasure in the garden underground ; but 
he could not then see it often enough to gratify his desire, and he carried it 
to the hayloft. As time wore away and no suspicion existed, he became bold 
enough to carry it on his person under his frock, and very soon, as might 
have been expected, - it out of order— it ceased to go. In September 
— the summer assize having passed — he was bold enough to take it to a 
tailor, who sometimes mended watches, to be repaired. He represented 
that he had bought it of his brother John, a gentleman’s servant at Leam- 
ington. The tailor found the watch of a construction beyond his skill or 
experience, told him so, adding that it would never answer his purpose, 
and offered him a common metal watch worth forty shillings in exchange, 
as more likely to be of use to him. This was no very honest proceeding 
on the tailor’s part, and might have brought him into great trouble, for it 
was accepted ; and now the tailor, desirous of getting the watch into a per- 
fect state, repaired with it to a superior watchmaker, the very man to 
whom the poor deceased had been in the habit of taking it when it re- 
quired repair, and who on one occasion had been obliged to send to Lon- 
} se for a particular movement to replace that which was out of order, and 


the like to which be had not in his own store. On examination be found 
the particular piece of work still in the watch. He knew it, and inquired 
of the tailor how he came possessed of it, and the inquiry led to the appre- 
hension, the examination, and finally the confession of the unhappy lad. 
A witness who saw him immediately after this, asked him how he felt ? 
“ He began to cry,” said the witness, and answered, “ All that I have to do 


is to pray to God to forgive me ; since I saw Mr. Ford, and made my cen- 
fession I am much happier,” and this, indeed, we may well believe. [have 
repeated to you this story, as strongly illustrating how dangerous it is to 
allow the mind to dwell upon forbidden objects — how a just Providence 
often interferes to detect the committer of a great crime. Months had 
passed away — no clue seemed to exist for tracing out the murderer — no 
suspicion rested on his head. Probably the majority who thought about it 
at all still believed in the guilt of the two men first apprebended, and 
blamed the judge for dismissing them. But the watch 1s brought to the 
only watchmaker who knew it, and he could not have sworn to it, but that 
he had placed in it a piece of workmanship, strange to himself, but so re- 
markable and marked, that he knew it again. 
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INTELLIGENCE AND MISCELLANY. 


Practice 1n Banco — INTERRUPTIONS FROM THE Bencu. —The 
most formidable moment in the Advocate’s life is the first argument before 
the full Court. It wants the excitement which sustains the unpractised 
man before a jury. There is an awfulness in the hush of the Court, in the 


gravity of the four ermined figures before him, that ties the tongues of 


many a man who could face a jury without fear. ‘Then there is the con- 
sciousness that all your audience are not only critics, but competent ones, 
and that any blunders into which you might fall will be detected, possibly 
reproved publicly — certainly ridiculed privately. On the other hand 
there is something to set-oif against these sources of discomfiture. You 
are sure to be heard patiently, if you do not talk nonsense, whatever the 
imperfections of your style. if you have anything to say, it will be accep- 
ted at its worth, and if you can say nothing to the point, there is no need 
to say anything at all, as with a jury, who too often construe silence as in- 
capacity. The judges are invariably kind to a beginner; they are always 
ready to make allowance for diflidence and all those surface faults which 
time and practice will cure. 

There is one trouble in banco against which it is necessary to warn you— 
the interpellations of the judges, who are apt to disturb the course of your 
argument by a cross-fire of question and answer, extremely perplexing 
always, and often inextricably entangling the links of your reasoning. 
You have come to the work with a chain of argument by which you pur- 
pose step by step to educe a certain conclusion. In the midst of it one of 
the judges interposes some hypothetical case, and asks you how you recon- 
cile your preposition with that. If you have sutlicient selfcommand and 
self-confidence, you pause to answer it; but then another of the judges 
throws in another suggestion, and a debate arises upon the by-point, and 
by the time it is concluded you are in danger of forgetting at which part 
of your argument you left off, and with the consciousness that the connnec- 
tion of the various links has been rendered very indistinct and uncertain. 
It is a habit of the Bench much to be deprecated, but, 1 must admit, difli- 
cult to avoid; for, when a judge sees, or thinks he sees, a fallacy in a pro- 
position, or an error in a citation, it is a natural impulse to interpose the 
objection that he feels, and, as it were, to clear the argument as it goes. 
But it is not the less a practice inconvenient, and even unfair towards 
counsel, who cannot be expected to come prepared for more than the 
case in hand. Even the acutest mind cannot always, when its attention is 
fixed upon a certain chain of reasoning, leap aside on the moment and 
survey another point suddenly presented, and so calmly turn it on all sides 
as to answer then and there analogies of differences. Ouly long practice 
enables an advocate to parry these side-blows without disrespect, and yet 
without permitting himself to be thrown by them out of his own pathway. 
I am vad to think that the best mode of meeting them, especially by a 
beginner, is, with all respect to decline to answer any hypothetical case 
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that may be thus put, and to ask permission to continue to its end an argu- 
ment upon the casy actually to be now decided, and which you are pre- 

red to maintain by a definite and matured chain of reasoning, the worth 
of which it will be for their Lordships to determine when they have heard 
it, but expressing a hope that they will hear it without interruption. Such 
an appeal will not fail you may be sure, if urged in a tone of deference 
and respect; but then it is the more incumbent upon you to adhere rigidly 
to your argument — to incumber it with no useless words, nor with cases 
not in point — to preserve the order of your discourse, and thus to show 
the court that you have something to say, and that you desire not unduly 
to trespass upon its time and attention in the saying of it. If you sit long 
in Westminsier-hall you will be condemned to hear inconsequential reason- 
ings, pointless cases, and entangled arguments, which will convince you 
how it has happened that the judges have fallen into this habit of interpel- 
lation, first provoked by feebleness and fallacy, and then insensibly 
extended. Take you care that you give no cause for it, and then you may 
venture to deprecate, and I doubt not to prevent, its inconvenient applica- 
tion to yourself. — The Advocate, by Ek. W. Cox. 


It is reported, we know not if from authority, that the projected Rifle 
Corps of the Inns of Court is likely to prove a failure. We are not sur- 
prised at this, nor must it be looked upon as the result of any lack of pat- 
riotism on the part of the members of those societies. The fact is that the 
great majority of them are non-resident for the larger part of the year. 
The Barrister lives in or out of town, and not in the Temple —the student 
is migratory. During the long vacation the corps could not practise, 
because most of its members will be scattered over the face of the globe, 
habitable and uninhabitable ; during term they are too busy ; and during 
the short vacations they are at sessions or on circuit. In practice those 
who find leisure for soldiering will prefer to join some of the corps that are 
being formed in the neighborhood of London, and we believe it to be the 
fact that they have already done so. Hence the paucity of recruits for the 
projected Inns of Court corps. 

The Solicitors ought to have been more successful, but they have failed 
too, or rather negatived the proposition. Their occupation, instead of 
scattering them over England during three-fourths of the year, and over 
the Continent during the other fourth, rather keeps them at home for 
all but about six or eight weeks through the whole year; and that which 
would be an extreme inconvenience to the Barrister, would be to the solic- 
itor a recreation conducive to health and pleasure. We trust, therefore, 
that the alleged failure at Lincoln’s inn has not disheartened the promoters 
of the movement in Chancery lane. The cases are quite different, and 
the cause of failure in one does not exist for the other. 

The obstacles that appear everywhere to impede the projected training 
of the whole people in the art of self-defence, show, in a shape calculated 
to alarm the thoughtful how the progresss of wealth and civilization has 
wrought upon the habits of the people and how incompatible are our pur- 
suits with warlike tastes and studies. 

And it we look back into history we shall find that thus it was that 
nations have fallen into decrepitude and decay. We are not likely to be 
exceptions from what would seem to be a law of nature. Still there is no 
need yet to despair of the lawyers. A second meeting will be held to-day 
in Lincoln-inn Hall; to promote the organization of the Bar Ritle Corps. 
The establishment of such a body having been considered at the previous 
meeting, it is expected that the second will be constituted of members of 
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the Inns who intend to take part in the movement, either by subscribing 
to the fund or by bearing arms. The committee appointed provisionally 
will now resign their powers into the hands of the meeting, which will 
make elections and adopt resolutions necessary to complete the arrange- 
ments. The general expenses of the learned corps will be met out of the 
fund contributed by the veterans, whose patriotism will most conveniently 
exhibit itself in that shape. The personal expenses of the riflemen will be 
borne by themselves. No time can really be more opportune than the 
long vacation for surmounting the difficulties of drill; and if an agreeable 
camp ground were chosen, it might have charms even to detain tourists at 
home. A bivouac on the Surrey Hills would combine the military duties 
with the rural pleasures of the autumn. A strong position, too, might be 
taken up there. The access by rail to Caterham, for instance, is easy. 
Whether any such proposition be viewed seriously or not, it is certain that 
soldiering, like everything else, must be made a matter of business, if it is 
to be done well. If it be not done well, it wili be a delusion, should the 
great cause of v. England come to a hearing. 





(Berore Mr. Baron BRAMWELL.) Scott v. Bisnop. ScRUPLES OF 
A JURYMAN. DocTriNne OF GRACE. 


The jury was about to be sworn in this case (which was an uninteresting 
question of account,) when one of them held up a small Testament, saying, 
1 cannot take the oath, my Lord, for this word is so explicit against it. 

BraMWELL, B.— That is your notion. Do not say it is; say you think 
it is. The great majority of the people who have taken the trouble to con- 
sider the question are of a different opinion. It is only a few I must say 
wrong-headed people, who of course are entitled to every respect for their 
conscientious opinions, who differ from them. Don’t say therefore, it is; 
but say you think it is. You cannot take the oath, of course, for if a man 
believes anything to be wrong, it would be wrong for him to do it. 

Juryman (holding up the Testament.) — This werd is very explicit. 

BraMweE Lt, B.— As you are in a great minority you had better take 
the trouble to reconsider the question. But what is your precise objection 
to taking the oath? What do you propose todo? Do you wish to affirm 
anything in any other shape ? 

Juryman. — I could not conscientiously act as a juror. 

BraMwELL, B. — Why not? What is your objection ? 

Juryman. — I do not think it according to the doctrine of grace. 

BraMweE Lt, B.— Grace, indeed. This is not tolerable. 1 thought your 
objection was to the oath, itself, to being sworn, 

Juryman. — That was my first difficulty. 

BraMwELL, B.— What has grace to do with earthly matters? Do you 
think it is predestined a man should have a verdict for or against him, and 
that, therefore, it would be wrong for you to interfere ? 

Juryman. — We are told in the fifth chapter of Matthew, that we should 
suffer evil, and not resist evil. 

BramMwe .t, B.— Then suffer the evil the law imposes upon you, and 
become a Juryman. It is downright nonsense, and nothing else. The 
only common-sense view of the case is, that a man with such ideas in his 
head is not fit to be a juryman. 

Phinn. — Counsel on both sides quite agree, my lord. 

BramweL tL, B.— Really it is childish. You had better leave the box, 
sir, but you shall not make a holiday of your nonsense. You must not 
leave court. 
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The conscientious juryman then left the box, the learned judge direct- 
ing the associate to call his name every morning. On his name being 
called on Wednesday morning he did not answer, and the judge said he 
should fine him 20/. 


On which “ Jurator” writes as follows to the Law Times: 


“ Jupic1AL Oatus. — The unseemly colloquy between an ignorant but 
conscientious Juryman and Baron Bramwell, reported in your paper of 
the 20th inst., induces me to ask you at this leisure time to spare me space 
to direct the special attention of your readers, and through them of the 
publie in general, to the real nature of the oath administered according to 
the laws of this realm, believing, as I do, that it is not only not contrary to, 
nor forbidden by, the Word of God, but, when solemnly and reverently 
taken, the pledge of the true religious feeling of the deponent. Let us, 
then, see what the oath is, putting it as if uttered entirely by the deponent 
in the first person. “ The evidence | will give to the court,” &c., “ shall be 
truth,” &e. “So (or thereto) help me God!” The first part, a solemn 
avowal of desire and pledge on the part of the deponent to testify the 
truth; and the second a devout prayer to God, without whose aid we can- 
not think, say or do anything that is good, that he will help the treacher- 
ous memory (the tablet of the mind) and the trembling heart faithfully to 
call to mind, and without fear of favor to enunciate the truth. Viewed in 
its true sense, what conscience of Turk, Jew, Christian, Protestant or 
Papist, can demur to take the oath?” 


“ Jurator’s”” explanation of the nature of an oath, would give one the 
idea that “ ignorant and conscientious jurymen” are not so uncommon in 
England. 
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INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent. 


Alden, Sanford 


Boston Locomotive Works 


Brett, Isaac 
Brimhall, Silas J. 
Carroll, Charles H. (1) 
Chism, Samuel 
Clark, Charles 
Cloutman, Joseph P. (2) 
Croston, John R. (3) 
Dickenson, Wm. 
Dunbar, Augustus L. 
Fales, George H. 
French, F. & Co. (4) 
Gardner, Edward R. 
Gassett, Charles . 
* ~~ Lotan (5) 
Gay. Elijah 
Gerrish, Geo. W. 
Gould, Alanson P. 
Harris, Henry 
Hay, Jonathan, 
Hinckley, Benj. 
Hlovey, Charles H. 
Lane, George W. 
Long, John 
Mann, Charles 
McCaine. David 
Morrill, Jona E 
Newton, Caleb (6) 
Nutting, Ebenezer 
Nye, Tristam 
Oliver, Edward A. 
Osgood, Timothy, Jr. (7) 
Park, Richard F. 
Parker, Henry G. (8) 


Parsons, Thomas J. 8. (9) 


Pratt, Jairus, Jr. (7) 
Putnam, Henry F. 
Ramsdil!, Wm. Jr. (6) 
Renwick, Francis 
Reynolds. Philip 
Sargent, John 
Sawyer, Joseph H. (8) 
Sewall, Sylvanus E. 
Shepard, Isane F 
Sherman, Paul W. 
Shumway, Solomon (9) 
Sibley, George V. 
Simpson, Daniel C. (3) 
Stone, John 
Strong, George | 

_ Joseph { (10) 
Taber, Henry W. 
Tetlow, James 
Thayer, Wm. W. (1) 
Tisdale, Mace 
Webb, Albert L. (2) 
Wheeler, Geo. F. 
Williams. Edward B. 


Residence. 


North Bridgewater, 
Boston, 

North Bridgewater, 
Worcester, 
Cambridge, 
Newton, 
Framingham, 
Charlestown, 
Boston, 
Amherst, 
Taunton, 
Boston, 

W orcester, 
fewksbury, 
West Cambridge, 
North Bridgewater, 
Chelsea, 

Boston, 

New Bedford, 
Stoneham, 
Charlestown, 
Lowell, 

Gloucester, 
Malden, 

Leicester, 

Groton, 

Fall River, 
Malden, 

Amherst, 

New Bedford, 
Lynn, 

Boston, 

Chelsea, 

Boston, 
Belchertown, 
Boston, 

Danvers, 

Malden, 

Boston, 

N« rth Bridgewater, 
Dorchester, 
Boston, 

North Bridgewater, 
Somerville, 

New Bedford, 
Belchertown, 
Salem, 

Boston, 
Cambridge, 


Marblehead, 


Fairhaven, 
Boston, 


Easton, 
Charlestown, 
Somerset, 
Foxboro’, 


FIRMS. 


(1) Carroll & Thayer. 
(2) Webb & Cloutman. 
(3) Croston & Simpson. 


Commenceme’t 


of Proceedings, Name of Judge. 
1859. Returned by 
October 38, William H. Wood. 
* 14, Isaac Ames. 
* 138, Wm. H. Wood. 
“15, Henry Chapin. 
“© 14, Isaac Ames. 
“ 27, Wm.A. Richardson. 
ss 25, “ “ 
“ 31, “cc “ 
** 48, Isaac Ames. 
“ 15, Samuel F. Lyman. 
“ 5, Edmund H. Bennett. 
‘ 29, Isaac Ames. 
‘© 25, Henry Chapin. 
“ 14, Wm.A. Richardson. 
“ce 3, “ 
‘“ 13, Wm. H. Wood. 
“ 15, Isaac Ames. 
Sept. 22, Fdmund H. Bennett. 
Oct. 24, Wm. A. Richardson. 
** 20 * a7 
“ 21. “ “ 
nae 4, George F. Choate. 
6s 6, Wm. A. Richardson. 
* 29, Henry Chapin. 
” 8, Wm.A. Richardson. 
“ 27, Edmund H. Bennett. 
‘“ 99, Wm. A. Richardson. 
“© 412, Samuel F. Lyman. 
Sept. 29, E. H. Bennett. 
Oct. 4, George F. Choate. 
‘+ 31, Isaac Ames. 
. 4. i 
21, “ 
* 27, Samuel F. Lyman. 
“ @ Isaac Ames. 
“ 15, \Geo. F. Choate. 
* 20, | Wm. A. Richardson. 
‘** 13, [Isaac Ames. 
“« 13, |Wm. H. Wood. 
“ 27, |George White. 
‘ 621, +|Isaac Ames. 
‘* 24, | Wm. H. Wood. 
“ 15, | Wm. A. Richardson. 
‘ 25, (Edmund H. Bennett. 
“ 27, |S. F. Lyman. 
‘ 15, |G. F. Choate. 
* 18, |Isaac Ames. 
= 5, |Wm. A. Richardson. 
12, |G.F. Choate. 
Sept. 27, |E. H. Bennett. 
Oct. 11, | Isaac Ames. 
““ 14, | ae 
“« 2%, |E. H. Bennett. 
“ 31, | Wm. A. Richardson. 
Sept. 1, |E. H. Bennett. 
Oct. 6, |'George White. 


(4) F. French & Co. Individual names not stated. 


(5) Lotan, Gassett & Son. 


(6) Newton & Ramadill. 
(7) Pratt & Osgood. 
(8) Sawyer & Parker. 


(9) Parsons & Shumway. 
(10) Joseph Strong & Son. 
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